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IN THE 
Supreme Court of Appeals of Virginia 
AT RICH1\1:0ND. 
Record No. 1433 
CHARLES. ROPER LE·ATH, EXECUTOR OF BRUUN 
TEMPLE LEATH, DECEASED, 
vs. 
RICHMOND, FREDERICI{SBURG & POTOMAC -RAIL-
ROAD COMPANY. 
To the Honorable Judges of the Suprente Court of .Appeals _ 
of Virginia: 
The petition of Charles R.oper Leath, Executor of Bruce 
Temple Leath, deceased, respectfully represents that he is 
aggrieved by a final judgment of the Circuit Court of Hen-
rico County entered on the 31st day of January, 1933, in 
favor of the defendant, The Richmond, Fredericksburg & Po-
tomac Railroad Company, in an action at law wherein your 
petitioner was the plaintiff and the said Railroad Company 
was defendant. The parties will be hereinafter referred 
to as plaintiff and defendant in accordance with their respec-
tive positions in the trial court. 
STATE~IE~T OF THE CASE. 
Herewith is presented a transcript of the record from 
which it will appear that this was an a.ction of damages for 
death by wrongful act growing out of a collision between an 
automobile driven by your petitioner's decedent and a pas-
senger train operated by the defendant company. 
The accident happened · at a grade crossing in E:enrico 
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County known as ''Hunton'', which is about six or more miles 
w-est of the city limits of Richmond. 
The petitioner's decedent, who will hereafter be referred 
to as Leath, 'vas in an automobile and was proceeding in a 
w-estwardly direction on a public highway known as Mill Road. 
The passenger train of the defendant company was ·running 
in a southerly direc~ion towards Richmond and was pro-
ceeding at a rah~ of sixty miles an hour (R., p. 134). The 
highway crosses the railroad track almost at a right angle . 
.A blueprint introduced in evidence marked "Exhibit No. 1-
J. T. Waddill Copy", shows the general physical lay-out of 
the crossing together with the obstructions to the sight of 
anyone traveling· 'vestwardly on the said highway and look-
ing in a northerly direction,-the route Leath was traveling. 
~rhe plaintiff's decedent, Bruce Temple Leath, at the time 
of his death was forty years of age. H-e worked in Rich-
mond, but had been living in the vicinity of Hunton Crossing 
~or about eighteen months. The accident in question hap-
pened about twelve o'clock midday. ·Leath had been in the 
employ of the Virginia-Carolina Chemical Company about 
twenty years as auditor, and received a salary of $4,900.00 a 
year. (R., p. 86.) He was a married man, and it was testi-
fi-ed that his eyesig·ht and hearing were both good. (R., p. 
87.) The office of the said Chemical Company was in the 
City of Richmond, and Leath generally left his office in the 
afternoon about five o'clock, except on Saturdays when he 
left at, or a litt!e before, twelve o'clock, never reaching the 
crossing, which is about ten miles from his office, until after 
the train due at twelve o'clock had passed. (R., p. 87 and p. 
121.) fie was entirely unfamiliar with the schedule of the 
train that killed him. So far as is known h-e had never been 
at Hunton Crossing at that time of day, to-wit: twelve 
o'clock noon. (R., p. 87 and p. 121.) Leath approached 
the crossing on the pub1ic highway at a speed variously esti-
mated from twenty miles an hour, when he was 100 feet or 
more from the track-and had slowed down from five to ten 
miles an hour when fifty feet or less from the track. Wyatt 
says that wh-en Leath passed the R. R. station he was going 
''very slow'' ( p. 108). He was not going over five or ten 
miles an hour when he passed the station (R., p. 118). It is 
admitted that the train was approaching the City of Rich-
mond at a speed of a mile a minute, which is about 88 f-eet 
a second (R., p.134). It appears from the blueprint and fron1 
the testimony of J. T. Waddill, the surveyor, who made the 
blueprint, that 1,325 feet north of Hunton Crossing and in 
the direction from which the train was coming, there is a 
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deep cut on the railroad right-of-way over which there is a 
high wooden bridge or trestle. Leath, in approaching the 
crossing, could not see the train if it was beyond or north 
of this overhead bridge. As Leath approached Hunton 
Crossing, and at a distance of 62 feet from the south bound 
track, his view north in the direction from which the train 
'vas approaching· was ·obstructed first by a freight depot, and 
then as he approached the southbound track and got to within 
49 feet of the same, his view of the train was again ob-
structed by a. waiting station. 
When Leath got within 34 feet of the center line of the 
southbound track, which was the track that the train was 
traveling on, the view north was unobstructed. When the 
over-hang· of the waiting station is considered, the view was 
obstructed until Leath got within 27 feet of this center line. 
To reach the southbound track Leath had to cross the north-
bound track of the railroad. As has been already stated, the 
train was going south about sixty miles an hour, or 88 feet a 
second. At :five miles an hour it took Leath one second to 
drive 7 and 1/3rd feet; it therefo~e took him then four seconds 
at ]east to reach the southbound track after passing the 
waiting station. In that same four seconds the train 'vould 
~ravel four times 88 feet or 352 feet. The witness Wyatt, the 
only witness who observed Leath as he approached the wait-
ing station and crossed the northbound track and met his 
death, said he was looking up the track; to have looked up 
the track-that is due north-Leath would have had to twist 
his neck just as far as it could be twisted-about one-fourth 
:way around; the train, we must remember, was going due 
south and Leath 'vas going due west, in fact, a little south-
west. 
Now Leath could have been looking in the northerly direc-
tion or up the track and not have looked as much· as 352 feet 
to the north, which was the distance the train must have been 
north of the hig·hway when Leath passed the waiting station. 
There is no evidence that he was looking north or up the 
track after he passed the station or passed Wyatt. Wyatt's 
exact lang-uage was : ''He appeared to be looking north.'' 
(R., p. 109.) In this connection it should be remembered that" 
IJeath was at the steering wheel of his car on the left side 
thereof. Wyatt was to the right of Leath's car as it passed. 
After it passed vVyatt could not possibly see which way Leath 
was looking. Five "ritnesses, Mr. and Mrs. Copeland, Hay-
wood, Wyatt and Lovelace, testified positively tha~ the whis-
t~e was not sounded by the engineer and the bell was not 
rung. This evidence was uncontradicted. There is no evi- . 
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dence that Leath sa'v the train or heard it; at most it is a sur-
mise. It is evident from Wyatt's testimony that he was at 
the southeastern corner of the waiting station when Leath . 
passed. That is the side next to Jones' store east of- the track 
and next to the highway, which ·was south of the station. 
(~., pp. 111 and 113) : 
'' Q. Wlien did you lean up against the station on the east 
side, that is, the side towards Jones' storeY · 
A. ~ e~, that is where I stayed." (R., p. ~13.) 
It is true that Wyatt agreed with defendant's ~ounsel 
(R., p. 117) that he stood at the southwest corner of the 
station, but it is ve-ry evident he meant the southeast corner. 
Defendant's counsel (p. 114) admits Wyatt ''was mixed up 
in his points of compass" (R., p. 114 and see alsop. 105). lf 
this be true, Leath still had 8 or 10 feet to travel, 'that is the 
depth of the waiting station, before he had an unobstructed. 
vie'v of the track looking in a northerly direction. 
Wyatt further says when he first saw Leath looking up 
the road he was 20 or 25 yards off,-. that is east ( p. 116). 
Counsel for the defendant read Wyatt's testimony at the coro-
ner's inquest where he also said : ''I would say 25 or 30 feet 
·below where I was standing I saw him looking up the track.'·' 
(R., p. 19.) 
Wyatt insisted in his testimony (R., pp. 116-117-118 and 
119) that Leath did not see the train until he got on the 
northbound track when he put his car in second gear and tried 
to pass in front of the engine. Wyatt repeatedly· says that if 
Leath had seen the train he could have stopped but that 
he did not see it until he got on the track. 
"Q. At the time he was looking there was nothing that 
would obstruct his view of some part of the· train as it came 
down there, was it Y . 
A. Well, I couldn't say because I won't in the automobile. 
· Q. Didn't you testify at the coroner's inquest that he looked 
and he saw the train y 
A. Well, I really believe-I know he saw the train jtust as 
·h·e' was on the track, because he put his car in second gear and 
.~tepped on the gas to try to get off. You could see he saw 
it by throwing his ~ar in second gear." (R., P• 116.) · 
'' Q. As he passed you he was looking· at you and right 
~eyond you, wasn't" hey· 
C. R. Leath, Ex'r, vs. R. F. & ·p. R. R. Co. 5 
A. Yes, sir. He was looking towards me, you see, but ap-
peared, of course, not at me, but up the track, you see. 
Q. Now he was bound to have seen it then, wasn't he 7 
A. H-e saw the train then. 
Q. Just as he passed you? 
A. Just as he was on the track. 
Q. And as he passed you T , 
:A. Yes, sir; he was so close to the track then he saw it.· 
Q. And just as he passed you he was looking up the track t 
A. Yes, sir. 
Q. And if he looked he was bound to have seen the train 
coming then, wasn't he? 
A. He saw it then I kno,v. 
Q. And that is when he put his car in second gear and shot 
across? 
A. yes, sir; as he 'Was on the t'rack . 
• • 
A. He was there and then he put his car in second g-ear and 
crossed on, tried to get across. He saw the train but just 
as he hit the track. 
There were a number of people at the waiting station and 
Leath certainly had a right to expect that if the train was 
coming and was near the station that someone, if they saw or 
~eard it, would warn him, and yet no one did. H-e had a right 
to expect the statutory sig·nals; he had a right to suppose that 
at a publie crossing the train would run at a decent speed 
and not a mile a minute. (See Chapma-n vs. Hines, etc., 134 
Va. 274, where it is said "nor was the train, so far as the 
records show, running at an unusual speed".) 
On this state of facts Judge Gunn struck out the plaintiff's 
testimony and entered judgment for the defendant. 
If one can believe from the evidence that .Leath saw this 
train before he go_t on the northbound track and put his car 
in second gear, then one is obliged to believe that he delib-
erately sought death. The instinct of self-preservation for-
bids the imputation of recklessness. Southern Ry. Co. vs. 
II ansboro~tgh, 107 V a., p. 7 44. 
· .The Barlow _case, 155 Va., p. 865, appears to have been 
Judge Gunn 's authority for entering up judgment for the 
defendant. In this case Barlow, the plaintiff, was not killed, 
but himself testified at the trial that he ''looked good both 
ways-looked good all the time'' ( pp. 865-866). ''It was a 
dark night and the rays from the engine head light at a dis-
Supreme Court of .Appeals of ·virginia. 
tance in front of the engine from 50 to 75 feet were 80 feet 
wide'' ( p. 868). '-'As the engine neared the crossing the rays 
of light were directly in front of the plaintiff and if not shin·-
ing on the track was swinging towards him'' (p. 868). The 
plaintiff himself testified that it was a very strong light and 
it blinded him; that he could have stopped his car within 2 
f e~t ( p. 866). This Court said : 
''Under the circumstances to believe that the plaintiff looked 
and continued to look and yet failed to observe the oncoming 
train is contrary to the common experience of mankind" (p. 
868). 
In the instant case Leath was killed. There is no evidence 
he ever saw this train until too late to stop. To believe other-
wise is to believe that he deliberately ~ommitted suicide. In 
~he Barlow case, the Court, in discussing C. db 0. vs. G.J.le, 132 
;W a., pp. 433-435, said: "There is no evidence that the plain-
~ tiff's driver in that case looked or listened for the approach-
ing train. The inference follo}Vs that if the statutory signals 
had been given he would have heard them and would thus 
have been made aware of the danger" (p. 871). 
And also in discussing on the same page Etheridge vs. N. 
8o. Ry. Co., 143 Va., p. 789, the court says: "Etheridge in 
Aroad open day I. ight approached a crossing 'vithout looking in ither direction for the approach of the train * * * was unaware of the approach of the train until it 'vas too late for him to stop his car and he ran into the side of the train and 
was injured.'' The court held that he was guilty of negli-: 
gence, and whether his negligence was the sole proximate 
cause. of the injury is a q~testioa-~ for the j~try. 
And also, in discussing Gregory vs. Seaboard, 142 Va. 750, 
the court said that the plaintiff was guilty of negligence in not 
looking in both directions, but there 'vas nothing to indicate 
that he was aware of a fast approaching passen,qer t·ra·in and 
he was. allowed reco'Very. The circumstances show that the 
failure to give the crossing· signals contributed to the plain-
tiff's injuries. 
N. & W. Railway vs. Ilardy, 152 Va., page 783, is another 
case referred to, and discussed in the Barlow case. Hardy 
recovered a. verdict of $8,000.00, but the evidence clearly 
Ahows contributory neglig·ence on the part of Hardy, and thP 
lower court 'vas asked to give an instruction to that effect, 
'vhich it refused to do, and for that reason there was a re""" 
versal. · 
The opinion of the court reads as follows.~ 
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''The refusal of the court under the facts of this case to 
grant this instruction under the facts of this case to grant 
this instruction therefore necessitated a reversal of the judg-
ment and the remanding of the case to the trial court for the 
purpose of assessing and apportioning the damages *' * * 
the judgment will therefore be reversed or remanded for that 
purpose'' (p. 798). 
In this same case. the court also referred to and discussed 
at page 794, N. <t JV. Railway Company vs. Strickler, 118 Ya. 
153, where it appeared that the plaintiff, as he approached 
the crossing, listened and kept a lookout ''all he knew how'' 
in the direction from which the motor truck came. The court 
said on page 794 that'· from the plaintiff's own testimony 
• 'That he both looked and listened so as to make his looking 
and listening effective, and neither saw nor heard the rapidly 
approaching motor at any point within the clear unobstructed 
view of 1,500 f.eet, is wholly incredible''. 
And as in the Barlow case it laid down the law that courts 
are not required to believe that which is contrary to human 
experience and the laws of nature or which they judicially 
kno'v to be incredible''. 
8 outhern Rail1.uay vs. Johnson, 151 V a., p. 344, was also 
discussed in the Barlow case· at page 872 : 
''The driver of the machine was killed. The jury found 
that no signals were given, and as in the Hardy case there 
\vas no evidence that the driver looked or that he was in any 
Inanner aware of the approaching train.'' 
Ttre limitation upon the right to recover was stated thus: 
''If failure to give the signals in any way contributed to 
the accident, then, however grossly negligent the driver was, 
he is entitled under Section 3959 of the Code to recover, sub~ 
ject to mitigation of dan1ages, in proportion to his negli-
gence." 
vVe have discussed at much length the Barlow case be-
cause as we have already said, Judge Gunn appeared to rely 
mostly on this case in striking out the plaintiff's evidence and 
giving· judgment for the defendant railway company. 
It is respectfully submitted that the Barlow case does not 
control the instant case. The facts are entirely different. 
No one can say, certainly no court had a right to say, that 
Leath saw the train 'until he was on the northbound track 
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within a few feet of the southbound track and the approaching 
train,_ where he.:was. confronted with a sudden emergency due 
to the-defendant's failure to give the statutory sig·nals. (C. 
& 0. Rail'lvOIJJ . C o'mpany ·vs. C rti!Yn, 140 Va., p. 338.) 
·The overhang of .the engine and Leath's distance from the 
driving. seat, from behind the wheel to the front end of his 
car when he went into second gear, must have been a very few: 
feet. Leath may have been afraid to rely on his brakes, not 
knowing whether they would stop his car in time to prevent 
a collision. His decision to go into second gear and clear the 
engine was nearly successful. The engine struck the rear 
bumper of his car,-if the train had been going 40 ·miles au 
hour Leath .would not have been hurt. (R., pp. 109-110.) 
· Wyatt's testimony upon which the defendant mainly re-
lied, that Leath "appeared" to be looking up the track, evi-
dently refers to a time when Leath was· some distance up the 
road east of the waiting station 'vhere his vie'v was obstructed 
by the freight depot; or at most, when ·Leath passed him, as he 
was standing at the southeastern corner of the waiting station 
and still had to go some 8 or 10 feet before he could see ''up 
the track'' .. 
Whatever right a jury may have had to say that there was 
no causal connection between the failure to sound the statu-
tory sig·nals and the accident in question, certainly, we sub-
mit the court had no such right . 
. In ·fact and in truth, "the lower court appears to ·have based 
its decision solely on Leath's contributory negligence and to 
h:ave overlooked Section 3959 which sets up the doctrine of 
comparative or concurrent negligence; he seems to have over-
looked the fact that the failure of Leath to exercise due care 
is a matter to. be considered by· the jury only in mitigation 
of damages. Gregory vs. Seaboard Railway, 142 Va., p. 760. 
We ask attention to the opinion in Chapman vs. Hines, 
134 1Va., pp. 283 and 284, following Kimball vs. Friend, 95 Va. 
125: 
'' 'It is argued that, as the deceased knew he was approach-
ing a railroad crossing, it was his duty to keep a lookout for 
trains, and to proceed in such manner that he had no right to 
go so near the track that he could not stop before reaching 
it, until he had satisfied himself that there was no danger. 
''Itis true that he was bound to use reasonable care to avoid 
getting into a position in which he could not escape a col-
lision. But the fact that he did get.into such position is not 
conclusive evidence that he was there by his own negligence . 
. He may have been 'there in ·consequence· of the def~nda~ts ~ 
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itegligentm; and beeatise he "\vas mislefl bv it~ Whether he 
iisetl ~ue care to nscertaiii if n train was"' a.pprdach}.ng· tle-
pertdetl upon inferenceS from facts to be fo1Mid l)y the jiu"y. 
The manner in whic11 he approached tlie thick; the speed at 
wliicli he was tr~veling·; the obsttrtctibris to a vic'v bf the 
t~ack oil '\vhich the e:hgln~ was appfbachiilg; th~ rle!tligehce Qf 
the defenthiiits, as it affected the cthitltict of the tleceased; 
whether that negiig·etic€ consisted in tlie silence of tlic electric 
gohg,. the faihire to rhig the bell) soi.tnd tlie whistle; or give any 
",.a~niiig bf its ttpj_jroach; or iii ail combitled~ were a1ff.b1tg the 
fti/cts to be fotutd fJy tltfi jiU·y1 and frtiiii "\vliicli nu~~s ~rt cbrt:. 
iieetibii with all tl1e otlHH~ circui11stai1ces aiitl fabts of the case 
tlie maiU fact <1f dtte ctife tir neg·lig-eiice dn the part bf the 
deceasetl was ttl l:Je ft>untl. ' ' . ~' 'lihe ctlurt; in that case; tlecliiietl td lioid that aii reaAthiable 
men wthiltl. hece~sat·il~ i~ea~h tilt! ctJiiciusibh ttjitH;i tlie facts 
and citcUinsUliices bf the case; tliat tlie plaiiitiff's iritestat~ 
was gitilty tlf .corttrilhtttlry ii~~ligertoo arid refti~etl td tlisbii·b 
tli e yei·dict df th~ jtlt:V. . _ , 
"In the case of Sou.then~ Ry. Co. vs. Aldridge, 101 Va~ .142; 
43 S. E. 333, it appeared from the record that the train which 
caused the a-ctiiderlt api)rottched the crossirt~ at a speed pro-
hibited by the ordinance of the city, and at which, if thet·e had 
been 1itJ (jr~i,itMtte i(J)tHl. th'e Mtbded; woiUd have w.at·ht1itea the 
jiir~ Hi fixihg ii:e.gitgeilce uptln th~ railrontl ,coi:tlpnlly; tliat it 
·gave rtb iitilice of it~ ttppN:>abii in aiiy waJ; that it~ heatlliglit 
was tlxtittglil~lied; aiid tliat its watclinia~1~ who was )?laced at 
tlie crti$.si11g to gi~e watiiliig bf approacliirlg traiits; fai~etl ih 
the jierfbtlliaiice tlf liis duty~ tJhdge Keith; speakihg fbr t~e 
court, after ~biting tllat th-e evidence; established the negli-
gence of the plaintiff in error, on page 149 of 101 Va., on 
page 335 tsf 43 s~ E;, s~ys : 'Dtl the facts .so plainly disclose 
the negligence of Aldridge as that reastlt1able me:h shtluld not 
differ in their judgment upon it~ He was passing along a mti~li-fretj_Uerih~a streBt; He wlis approaGhing a crossing 
:Wliefe; tirttlef the tlttlillance of .the city, there should have 
li~en ti watbhi:tlciii tts wa1!rt .liihl df liis. thinge:t. There was no 
thiih dtte n~ tlle tithe; autl.it wns all the mnre in~umbent upon 
t.u~ railftla6 btlilifjan~ to 11efaltl the appr~ach of a train riot 
rliilrliiig Uj}bti i~s ~tilietlul.ed thi1e~ .It is trtte thlit if he ~1ad 
sh>pjjetl of i}a1).~etl th~ accitlt!nt irlig·ht iiot lU1ve ticchrred; but 
"\V:e tltl. rttlt f~el ~arh\Utbd irt Sli~itlg that; as ttlatt~t df law, 
JH~ fiHlUre td sttlt1 i1htt1~ a case tif .corltributur~ neglig~nce so 
f_)Zain as to j'ustf,ffl tl'te hoUrt in Mdidt'awi1ij7 # fhHtt. the C'On-
stlZe1iifio», 'Of tJz,te.1ilJ:9~'. Cithig Kimball ~ Fi'Jik vs. fri-end, 
supra. and Mtir~1Httt's .A.~~n'r v-s~ Railtoatl1 99 Va. V98; 34 s. 
E. 455. '' 
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We are citing this law not as extenuating, minimizing or 
denying the negligence of Leath, but to show that this case 
should have been submitted to a jury. .And see in this con-
nection C. dl; 0. Ry. vs. Crum, 140 Va., pp. 345 and 350. 
To uphold the decision of the lower court is to decide that 
the undisputed evidence showed that Leath's negligence was 
the sole proximate cause of the collision and that the sound-
ing of the statuto'ry signals could have given him no further in-
formation or warning·; it ·is further to decide that though the 
train was going a mile a minute, Leath, going from 5 to 10 
miles an hour, ·was trying to beat the train to the crossing; 
it is to decide that there was no causal connection between 
the defendant's failure to sound the statutory signals. In 
other words, that the neg·ligence of the defendant did not con-
tribute to the plaintiff's injury, and this in the face of the 
law repeatedly laid down by this Court: "Where the facts 
are such that reasonable men of fair intelligence may draw 
different conclusions, the question mu.st be submitted to a 
jury." N. & W. Railway Co. vs. Hardy, 152 Va., p. 793, and 
cases cited. 
See also So. Ry. Co. vs. Johnson, 151 Va. 345: 
''If the failure to give the signals in~any way contributed 
to the accident, then however grossly negligent the traveler 
was he is entitled under S.ec. 3959 to recover subject to miti-
gation of his damages in proportion to his negligence.. If 
there was no causal relation between the failure to give the 
signals and the accident, and this must of necessity in nearly 
all cases be a jury question, * • * '' (p. 354) . 
.And again at page 355 of this case we find ·this language, so 
apropos in the instant case: 
''.Although the plaintiff's intestate is dead and cannot speak 
there are many fair inferences from the evidence (amounting 
to proof) which the jury l1ad a right to draw that if the sig-
nals had been given the collision would not have occurred. 
The jury had a right to infer from the physical conditions 
surrounding the crossing heretofore referred to that the ap-
proach of the train from the position occupied by the de-
ceased could not have been seen or heard by him in the ab-
sence of some signal until it was too late to avoid the collision. 
He was driving- at a moderate rate of speed • • • and 
there is no evidence tending to support the contention that 
he attempted to beat the train to the crossing/' 
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For th-ese and other reasons to be submitted in oral ar-
gument, it is respectfully submitted that the judgment of the 
Circuit Court of Henrico County should be reversed and this , 
case remanded for trial. 
Respectfully submitt-ed, 
CliARLES ROPER LEATH, 
Executor of Bruce Temple Leath, deceased, 
By SMITH ~ GORDG~:7 
SMITH & GORDON, 
Counsel for petitioner. 
Richmond, ;va., July 14, 1933. 
his attorneys. 
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I, James W. Gordon, attorney-at-law practicing in the Su· 
preme Court of Appeals of Virginia, do hereby certify that 
in: my opinion the decision and judgment complained of in the 
foregoing petition should be reviewed and reversed. 
JAMES W. GORDON. 
Richmond, Va., July 14, 1933. 
We hereby certify tha.t a copy of the foregoing petition was 
this day mailed to Messrs .. Hunton, Williams, Anderson, Gay 
& ~foore, counsel for the defendant in the court below. 
SMITH & GORDON. 
Received J nly 15!' 1933. 
j M. B. W. 
I ' 
August 25~ 1933. 
Writ of error and supersedeas. 
LOUIS S. EPES. 
Received Aug. 25, 1933. 
M. B. WATTS, Clerk. 
i! Supreme Oduri or Appeais bf VH:ginHi. 
REdt>it.b 
VIRGINi~: 
County of Henrico, To-wit: 
Fle~s before tlle Citchit dtnift of the County of Hen-
rico at the Courthouse on Tuesday the 31st day of January, 
1933, irl. a b~_rtaifi action at Hii; wherein Charles Roper 
Dentli; Exe~iitdr of Brtic~ TemtUe Leath; Phifutiff, Against 
RiGhmond :lrrbtleficksliurg ahtl Potbtnac Railroad Company, 
· Defeiit:Uifit: 
Be it remembered that l1eretofore to-Wit: til .th~ dffice Bf 
the said Court on Saturday September itlth; 1932, cairie the 
plaintiff and filed his declaration against the defendant, which 
is in the following words and figur~s: 
(DEtJLAR:ATION;) 
charles Rtlpljf De.tttii, E±ecutbr tlf Bttib~ Tefhpie Baath; tie.: 
ceased~ PHillitiff; 
vs. Richrlloiui~ Ff~dt!riclhibhrg and Potomac Railroad Com-
pany, Defendant. 
. . . 
1. ~~rles ~9per ~eatJl, Executor of Bruce Temple Leath,. 
flece~setl;. tJHillitiff; . cortiphHhs tlf the Ricllfubtttl; Ftedericks-
bttrg tHU:l P{)ttlfnac ~M.ilr~ad dtimp~rt¥; tt nelrpbf.ntib~ ~harteretl 
and e~istihg· tlhtlet fhe hi-tvs tSf th~ SHit~ of .Virginia; .defehU:.. 
an,t, pf a P.lea of trespass on the case for this, to-Wit: ·2~ Thiit hefbrti ant! at the time of committing the wrongs 
and injuries hereinafter mentioned, the said defend-
page 2 ~ ant was the o'vner and operator of a lirle tif steam 
[ailways and trains and of locomotives and cars 
ruiihing tfi~reon in and through the County of Henrico, V a., 
from north to south, and especially across a public road or 
crossing for vehicles and automobiles at a statiorl 'On said 
road in Henrico C'ounty known as Hunton. 
3. That said public road dr nHH:;~ing at Hunton .S~atiSri w~s 
then, and there well kno'vn to the said defendant as a public 
roatl; hiid tlit1t . it was used. at all hours of the day by per-
sons crossing the same in vehicles, automobiles and on foot, 
and that the view north to persons cH:issilig the .railroad was 
o bstrv.~ted. .. 
· ·4~ Tliat ilerettlfore~ 18-wit: on the 12th day of Septem-
ber 1931, a few minutes after twelve o'clock, mid-day of that 
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day, the plaintiffs decedent was driving his automobile op-
erated or controlled by him, westwardly along said public 
road at Hunton Station on the line of the defendants rail-
road and was approaching the tracks of said defendants road 
a short time before the arrival of defendants' south bound 
train Number 81, at said crossing, and that the view north, 
that is in the direction from which said train was apprach-
ing,-was so obstructed as not to permit a view to plaintiffs 
decedent, who was then and there entirely unaware of the 
near approach of defendants train. 
5. That it thereupon became and was the duty of the said 
defendant to use ordinary and reasonable care to so oper-
ate its said train of cars and keep a look out for persons using 
said crossing so as to warn said persons, particularly the 
plaintiffs decedent, ·who was then the driver as aforesaid of 
an automobile approaching the said crossing, as 
page 3 } as aforesaid, so as to avoid a collssion with the said 
automobile at said crossing. And it thereupon also 
became and was the duty of the defendant company to sharply 
sound the whistle on said engine at least twice 'vhen within 
a minimum distance of said crossing of three hundred yards 
and a maximum distance of six hundred yards, and it also be-
came and was the duty of the said defendant to have a bell of 
ordinary size on the engine of said train, and to ring said bell 
or sound said whistle continuously or alternately until said en-
gine, reached the road or highway crossing at Hunton Station, 
so as to warn said decedent-the driver of said automobile 
of the approach of said train, and it also became and was 
the duty of the said defendant to approach said crossing at 
a reasonable rate of speed under all circumstances then and 
there existing. Yet the said defendant disregarded its duty in 
the premises, and then and there carelessly and negligently 
·failed to keep a lookout and to use ordinary or reasonable 
care to warn said decedent, and driver of said automobile, 
of the approach of said train, and carelessly and negligently 
and without ordinary or reasonable care operated its said 
train toward and upon the said crossing at an excessive and 
unreasonable rate of speed, and also carelessly and negligently 
failed to blow the whistle ~nits said engine as it approached 
said crossing, and also carelessly and negligently failed to 
ring said bell on its engine before and at the time of crossing 
said public crossing, ·as hereinbefore set out to be its duty 
in this respect, whereby said decedent failed to receive timely 
warning of the approach of said train, and whereby, as said 
automobile was being driven across the track of said defendant 
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at said Hunton Station crossing, .the said .defend-
page 4 r ant carelessly and negligently ran its said train into 
and upon the said automobile with great force and 
violence, whereby the said automobile was demolished and the 
said decedent, without any negligence on his part, was then 
and there instantly injured and killed, to the plaintiffs dam-
age Ten Thousand dollars. Wherefore the plaintiff says that 
pursuant to the statute in such case made and provided he is 
entitled to demand and have of the defendant the said dam-
ages of $10,000.00, and therefore he .brings this suit. 
SMITH and GORDON, p. q. 
And process was awarded to answer said declaration, re-
turnable to 3rd September Rules, at 'vhich rules the proces::; 
was returned executed and Common order entered vs. the 
defendant. 
And at another day to-·wit: In the said Office on the 29th 
day of September 1932, the defendant appeared and filed its 
demurrer and plea which are in the following words and fig-
ures: 
(DEMURRER.) 
Charles Roper Leath, Executor of Bruce Temple Leath, de-
ceased, Plaintiff, 
vs. 
Richmond, Fredericksburg and Potomac Railroad Com-
pany, a Virginia Corporation, Defendant. 
Demurrer. 
The Richmond, Fredericksburg and Potomac Railroad Rail-
road Company comes and says that the declaration 
page 5 ~ in this action ls not sufficient in law. 
E R.ANDOLPH WILLIAMS, 
E. 1\II. PRESTON. 
(PLEA.) 
Charles Roper Leath, Executor of of Bruce Temple Leath, de-
ceased, Plaintiff, 
vs. 
ltichmond, Fredericksburg and Potomac Railroad Com-
pany, a Virginia Corporation, Defendant. 
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Plea of not guilty. 
The Richmond, Fredericksburg and Potomac Railroad Com-
pany comes and says that it is not guilty of the premises in 
this action laid to its charge. And of this the said defend-
ant puts itself upon the country. 
E. RANDOLPH WILLIAMS, 
E. M. PRESTON. 
And at another day to-wit: .A.t rules held in the office of 
the said Court on the 3rd ~1:onday in October 1932. 
;I , ·: ., ~ 
The plaintiff joined in the defendant demurrer and issue 
was joined on the plea of not guilty. 
And at another day to-wit: At a Circuit Court continued 
by adjournment and held on the 23rd day of January 1933, 
the following order was entered. 
pag·e 6} (ORDER JANUARY 23RD, 1933.) 
Charles Roper Leath, Executor of Bruce Temp]e Leath, de-0 
ceased, Plaintiff, 
vs. 
Richmond, Fredericksburg and Potomac Railroad Com-
pany. Defendant. 
This day came the plaintiff and by leave of Court amended 
his declaration by adding to paragraph five thereof after 
the words ''approach of said train'' and before the words 
''Yet the said defendant" the following words: ''and it 
also became and was the duty of the said defendant to ap-
proach said crossing at a reasonable rate of speed under 
all of the circumstances then and there existing.'' 
And on motion of the plaintiff it is ordered that the de-
fendant do file its grounds of demurrer to the plaintiff's dec-
laration on or before January 25th, 1933. 
And at another day to-wit: In the Office of the said Court 
on the 25th day of January 1933, the defendant filea the fol-
lowing notice. 
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(NOTICE OF CONTRffiUTORY NEGLIGENCE.) 
Charles Roper Leath, Executor of Bruce Temple Leath, de-
ceas·ed, Plaintiff, 
vs. 
Richmond, Fredericksburg and Potomac Railroad Com-
pany, Defendant. 
Notice of Intention to rely upon Contributory Negligence a~ 
a Defense. · 
The defendant, Richmond, Fredericksburg and Potomac 
Railroad Company, a corporation, without admit-
page 7 ~ ting any negligence on its part and expressly deny-
ing that it was neg·ligent in any manner, hereby gives 
notice, in pursuance of Section 6092 of of the Code of Virginia, 
of its intention to rely upon the sole negligence of B·ruce Tem-
ple Leath, the plaintiffs intestate, as a defense to the above 
action; and should it be developed at the trial that the de-
fendant was guilty of any negligence, then it intends to rely 
upon the contributory negligence of the plaintiffs intestate in 
t~e following particulars : 
1. That the plaintiffs intestate, Bruce Temple Leath, was 
,guilty of contributory negligence in that he failed to exercise 
due and ordinary care for his own safety in approaching the 
crossing and did not look and listen in both directions or 
endeavor by ordinary means to determine whether one of the 
defendants at Hunton, Va. 
2. That at the time of the accident complained of, the plain-
tiffs intestate, Bruce Temple Leath, was g·uilty of negligence 
in failing to exercise ordinary care at the proper time iri de-· 
termining whether any of the defendants trains was approach-
ing said crossing at Hunton, Va., and, even though he may 
have looked and listened for defendants train at a certain 
place, he did not so continue to look and listen so as to make 
such looking and listening effective, or, if he saw or heard 
defendants train as it app1 oaehed said crossing, he failed to 
stop;. . 
3. That the plaintiffs intestate, Bruce Temple Leath, waa 
guilty of contributory neg·Iigence in approaching the crossing 
without exercising ordinary care on his part in reck-
page .s ~ less disregard of his own safety and ~n such manner 
· as to make it impossible to prevent the accident; 
4. That the plaintiffs intestate, Bruce Temple Leath, had 
knowledge of the existence of the said tracks at the point 
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·where he attempted to cross the same and was gttilty of con-
tributory negligence in failing to avoid the approaching train; 
5. That the plaintiffs intestate, Bruce Temple Leath, was 
guilty of contributory negligence in operating an automobile 
which was not in proper state of repair. 
6. That the plaintiffs intestate, Bruce Temple Leath, was 
guilty of contributory negligence in not observing or heeding 
the warning given by the defendants agent or agents by the 
ringing of the engines bell and the blowing of the engine 
whistle; 
7. That the plaintiffs intestate, Bruce Temple Leath, was 
guilty of conrtributory negligence in not observing or heed-
ing the .warning given by the noise of the approaching train. 
8. The defendant does not waive its right to rely upon the 
contributory negligence of the plaintiffs intestate disclosed to 
the defendant by the plaintiffs testimony during the trial of 
this case. 
RICHMOND, FREDERICKSBURG AND 
POTOMAC RAILROAD COMPANY, 
By E. M. PRESTON, 
EPP A HUNTON, p. d. 
page 9 ~ And at Another Day, To-wit: At a Circuit Court 
C.ontinued by adjournment and held for the County 
of Henrico at the Courthouse on January 20th, 1933, the fol-
lowing order was entered. 
(ORDER OF JANUARY 30TH, 1933.) 
Charles Roper Leath, Executor of Bruce Temple Leath, de-
~eased, Plaintiff, 
vs. 
Richmond, Fredericksburg and Potomac Railroad · Com-
pany, a ·va. Oorp., Defendant. · 
(IN CA~E~) 
This day ·came again the parties by their attorneys, and the 
defendant on the 25th day of January, 1933, filed its notice of 
its intention to rely upon contributory negligence as a defense 
to the plaintiffs action. Thereupon the Court overruled the 
. defendants demurrer to the plaintiffs declaration. 
'Vhereuponcame a jury to-wit: G. T: Carter, H. W. Harris, 
.J. J. Daley,"N. F. Monroe, J. M. Graham, L.A. Herbert and 
J. B. Bourne, who were sworn the truth to speak upon the is-
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sue joined, and having· heard the plaintiffs evidence the de-
fenda:Q.t moved the Court to strike out the pla~ntiff's evidence 
as not sufficient to maintain the issue on his par.t, which motion 
the Court continued until tomorrow 111orning at 10 o tclock 
.AM. 
And the further consideration of this case is adjour.ned un-
til that hour. 
page 10 ~ And Now At this day, to-wit: At a Circuit Court 
continued by adjournment and held for the County 
of Henrico at the Courthouse on the day and year first herein 
written, to-wit: On Tuesday January 31st, 1933, in the year 
1933. . 
(JUDG~IENT OF THE COURT JANUARY 31ST, 1933.) 
Charles Roper Leath, Executor of Bruce Temple Leath, de-
ceased, Plaintiff, 
vs. 
Richmond, Fredericksburg and Potomac Railroad Com-
pany, a Virginia Corporation, Defendant. 
This day. came again the parties by their attorneys, and 
the Jurors sworn to try the issue in this case appeared in court 
according to the adjournment on yesterday. And the court 
having fully considered the motion to strike the plaintiffs evi-
dence, doth sustain the said motion and under the instruC·· 
tions of the Oourt found the following verdict: ''We the jury 
on the issue joined find for the defendant." (Signed) J. B .. 
Bourne, Foreman. 
The plaintiff for reasons stated in argument before the 
Court excepted to the ruling of the court in sustaining the mo-
tion of the defendant to strike out the plaintiffs evidence. 
It is therefore considered by the court that the plaintiff 
take nothing by his bill, but for his false clamor be in mercy 
and that the defendant recover against the plaintiff its cost 
by it about its suit herein expended. 
MemQ.: The plaintiff excepted to the opinions given against 
him on the trial of this case and leave is given him to prepare 
and tender his bills of exceptions within the time prescribed 
by law. 
page 11 ~ The Plaintiffs Bills of Exceptions filed in the 
Clerk's Office on l\Iarch 23rd, 1933 are in the follo,v-
ing words and figures, to-wit: 
C. R. ~eath, Ex'r, v~. R. F. & P. ~- ::P,. Co. ~9 
Virginia: 
In the Circuit Court pf Hen;ricq Oo-q~ty. _ 
Char.les Rope1! Leath, Executor o_f :a:ruce 'l'e~ple Le~t~, de-
ceased, 
vs. 
Richmond; Fredericksburg an4 Potomac Railroad Com-
pany. 
BILL OF EXCEPTION NO. 1. 
Be it remembered that on the trial of this case the plaintiffs 
counsel in making an op~ng statement of h~s case to the 
jury, stated as follows: ''We expect His Honor will instruct 
you that if the plaintiffs intestate was placed in an emer-
gency or in a position of great peril by reaso:p.s of the negli-
gence of the defendant railroad company, that he is 110t h~ld 
to", and h~re an objection was made, a:q4 the Oqurt upheld the 
objecti~n and stated, ''I will instruct the jury on the law at 
the proper time, Mr. Smith". Counsel for plaintiff now st~tes 
that if he had been allowed to do so, would ~ay~ completed 
his statement in this particular and h~v.e furthe~ said, "not 
held to the same degree of care as pth~rwiE?e he wo~d have 
been held,~that in such a ~pntingency requiri:qg ~n imme-
diate qecision the law makes allowance for errors pf judg-
nlent ". And continui:Qg his opening state~e~t counsel for 
the plaintiff further stated, "that even if the jury s:Qould be-
lieve that the plaintiff was guilty pf contributory· 
·page 12 ~ negligence, yet if they also believed that the ~e-
fendant was itself guilty of negligence which proxi-
·mately contributed to the mjury, th~t the Court wou~d fnstruct 
them-'', and at this point objection was maqe to any further 
statement along that line, and the Court susta~ned the objec-
tion and stated that he would instruct t}le jpry on the law 
at the proper time. Counsel for the plaintiff, nqw states that 
if he had been allowed to do so, would have concluded his 
statement in this particular a.nd hav-e said, '' wo~ld instruct 
them that such contributory negligence would not prevent 
some recovery by the plaintiff in proportion to the neglect at-
tributable to him". To which rulings of tlle Court the plain~ 
tiff excepted, and tendered this his first bill of exceptions and 
prayed that it mig·ht be signed, aealed and made a p~rt Qf t~e 
record, which is done accordingly. 
JULIEN GUNN, (Seal} 
20 -supreme Court of .Appeals· of .V~~ginia. 
Virginia: 
In the Circuit Court of. Henrico County. 
Charles Roper Leath, Executor of Bruce Temple Leath, de .. 
ceased, 
. vs .. 
·Richmond, Fredericksburg & Potomac Railroad Company. 
BILL OF EXCEPTION NO. 2. 
Be it remembered that on the trial .of this case the plaintiff, 
to sustain the issue on his part, introduced the fonowing wit-
. nesses : J. A. Copeland; Mrs. J. A. Copeland, J .. 
page 13 ~ Temple Waddill, Paul Carrington Smith, F. W .. 
· Haywood, C. C. Wyatt, Mrs. B. T. Leath and C. R~ 
Lovelace; and be it further remembered that the defense intro-
duced no evidence whatsoever. And the Court certifies that 
this was all of the evidence introduced at the trial, which, to-
gether with a stipulation between ~ounsel for plaintiff and de-
fendant on page 121 of the record, showing the rate 
of speed of the defendant's train is comprised and contained in 
the attached typewritten record containing 119 pages, together 
with the stipulation aforesaid on page 121, and which is hereby 
made a part of this bill of exception and is to be read as if 
"inserted herein, the same being identified by the signature 
and certificate of the Judge of this Court. 
· And be it further remembered that after the evidence of 
· the plaintiff had been completed, as set out in the said record, 
·counsel for the defendant moved· to strike out all of the evi-
·dence introduced on behaU of the plaintiff, which motion was 
opposed by counsel for the plaintiff and was argued by c~un­
sel. Whereupon the Court sustained the motion of -the de-
·fendant and· struck out all of the plaintiff's evidence, and in-
·structed the jury that there being no evidence for the plaintiff 
on which they could return a verdict for the plaintiff that 
the only thing for th~m to do was to bring in a verdict for 
the defendant, and thereupon the jury forthwith brought in a 
verdict for (he defendant which duly appears from the Court 
record, to which action of the Court in striking out and ex-
·cluding the evidence of the plaintiff and in directing a verdict 
for the defenqant, the ·plaintiff excepted and tendered that 
his second bill of exception, and prayed that it might be signed, 
sealed and made a part of the record, which is done accord-
ingly. 
JULIEN GUNN (Seal). 
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page 14 r Evidence referred to in the foregoing bill of ex-
ception is in the following words and figures: 
Virginia: 
In the Circuit Court of Henrico County. 
Charles Roper Leath, Executor of Bruce Temple Leath, de-
ceased~ 
vs. 
Richmond, Fredericksburg & Potomac Railroad Company. 
B-efore ~T udge Gunn. 
January 30, 1933. 
Appearances: Smith and Gordon, Esqs., Counsel for the 
plaintiff; Edmund M. Preston, and W. W. Beverley, Esqs., 
counsel for the defendant. 
(EVIDENCE FOR THE PLAINTIFF.) 
page 15} J. A. COPELAND, 
a witness introduced in behalf of the plaintiff, first 
being duly sworn, testified as follows: 
DIRECT EXAiviiNATION. 
By Mr. Smith: 
Q. Please state your name, Mr. Copeland? 
A. Joseph A. Copeland. 
Q. Where do you live 1 
A. 1104-D North Sheppard. 
Q. Where were you living on the 12th of September, 1931 f 
A~ Hunton, Virginia. 
Q. Where is your house located with reference to the Hun-
ton crossing and the high bridge to the north of Hunton cross-
ing¥ 
A. About one-hundred-Between 75 and 100 yards north-
\Vest. 
Q. Your house is between the crossing and the bridge? 
A. Yes, sir. 
Q. But closer to the crossing than it is to the bridgeY 
A. Yes, sir. 
Q. At what time is the train due there-the mid-day train Y-
the Passenger train 7 
A. 81 used to be due there along about 12 :04 or 12 :05. 
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Q. At that time f 
A. Yes, sir. 
Q. That is your recollection f 
A. Yes, sir. 
Q. Did you notice the train coming that day, the 
page 16 ~ 12th of September about 12 o'clock? . 
A. I did. 
Q. At what speed do you think it was running¥-! will 
ask you first, what is your business Y 
A. Steam shovel man. 
Q. Steam shovel man? 
A. Yes, sir. 
Q. At what speed was the train-
Yr. Preston: If Your Honor, please, I object to questioning 
him on the speed of the train unless he can qualify. 
Mr. Smith: He has admitted it was running 60 miles. I 
don't want to make it running any faster than that. 
Q. Did you have any reason to notice whether the whistle 
blew on that engine 'lt the time or the bell was rung? 
A. I did. My father-in-law was at the house and we had 
been discussing about some of the trains coming by without 
ever blowing for the crossing. 
Mr. Preston: I object, if Your Honor, please and ask that 
it be struck out. 
Q. What business is your father-in-law in Y 
A. Conductor and brakeman on the Richmond, Fredericks-
burg and Potomac Railroad. 
Q. Did the whistle blowY 
page 17 } A. No, sir. 
Q. Did the bell ring! 
A. No, sir. · 
Q. Are you positive of that Y 
A. Positive. 
Q. Did yon make any remark at the time or call anybody,.R 
attention at the time to that fact Y 
A. I did. . 
Q. Who was that person? 
A. Mywife. 
Q. She is here, is she not Y . 
A. Yes, sir. I was on the back porch; had been helping 
her in cleaning up the house. I stepped out on the· back porch 
. to sweep the back porch off; 81 was coming) and· when he got 
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right in front of the house there is not much _distance i~ be-
tween the track and_my house. ·-Yori'can toss a stone from my 
house to the railroad track. ·I said to my wife, I said-
Q. But you called their attention to the fact the whistle 
l;ladn 't blown or the bell hadn't rung f : 
A. Yes, sir. · 
Q. Now are you. postive of that fact, that the whistle didn 'i 
blow and the bell didn't ring' 
A. Yes, sir ; positive: -
Q. No\v, when did you hear the accident-Did you hear the· 
collision f 
page 18} A. Yes, sir. ·- ··· · 
Q. How long after was it when you made the re-
mark! 
A. Maybe a couple or three seconds from the time he passed, 
the locomotive passed the house and got to the crossing. 
Q. Two or three seconds? 
A. I should judge about that. 
Q. Did you hear the collision 7 
A. Yes, sir .. 
Q. You saw itt 
A. I saw it. 
Q. What part of the automobile did it strike? 
A. Struck about the center. 
Q. Struck about the center 7 
A. Yes; sir. Maybe not exactly in the center. Somewhere 
between the front of the radiator and the cowl of the car; 
that is where the windshield goes up, somewhere in that neig-
borhood. . 
Q. Well, what did you do when you got there! 
A. I immediately dropped what I was doing and ran for 
the crossing. · 
Q. Was anybody there when you got there that you can re-
member? 
A. There were two other boys there. I kind of pulled the 
gentleman from~ 
· Q. Was there a man there too Y 
page 19} A. To the best of my recollection they were not 
very old. 1\{ay:be one of them was probably around 
35 and the other one was younger. 
Q. Do you call a man 35 a boy? 
. A. No,_ sir; I wouldn't call him a boy. 
Q. What did you do when you got there! 
· A. I pulled Mr. Leath-I found out his name afterwards-
! pulled Mr. Leath from underneath the depot. 
Q. Did you know Mr. Leath f 
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.A. No, sir. 
- Q. Did you know his wifef 
A. No, sir. I wouldn't know his wife if I were to see her 
now. 
Q. And you didn't know him! 
A. I. didn't know him at that time. The first time I had 
-ever· seen him was then. 
Q. After he was struck Y 
· A. After he was struck. So then I went down the track and 
picJr~d up a spare-tire ; and while I was going down the train 
had stopped ·and the engineer, a short heayy-set man-if I am 
not mistaken his name is Tom Brown-he said, ''What is the 
t!'Q~bJ~ '''' . 
)Ir. Preston : I don't know the extent of what he is going 
to testify to, but if he. is going to recite conversations I would 
like for it to be in the absence of the jury. 
page 20 ~ ~fr. Smith: I don't know that. we will go into 
that. I will ask this question and ask the witness 
not to answer it until the Court has passed o:q it. 
Q. Did he state whether or not he saw the automobile be-
fore he struck it! What then did you do with Mr. Leath's 
bodyY 
A. I got the tire and went back and they backed the train 
up and we· put him on one of the cars, put him in the bag-
gage train and was going to take him to town, but they couldn't 
get the train started. 
Q. What 'vas the trouble, do you know¥ 
A. From what I understood, the automatic train control 
had him. He couldn't move. 
Q. The automatic train control. Is that on the front of the 
engine-Y 
A. One of-
By Mr. Preston: . 
Q. Do you know· anything about the automatic train con-
trol! 
.' A. No, ··sir. 
~fr. Smith (cont'd): 
Q. Well, anyway, who took him to the hospital Y 
A. They had him in the baggage car and couldn't 
page 21 ~ get tl1e train started and then the newspaper boy 
out there, I don't know his name, he put him in a 
Ford and brought him to to,vn. And after Mr. Leath was 
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gone then they got the pilot off the locomotive ancf put it in 
the train and the train proceeded on to Richmond. 
Q. That is all you know about it? 
A. That is all I know. 
Q. You didn't see the automobile before he got to the cross-
ing? 
A. No, sir. 
Q. Didn't know anything about it until after it was-
A. Didn't kno\v it until he was struck. 
CROSS EXAMINATION. 
By ~Ir. Preston: 
Q. How far does your house sit back from ·the track 7 
. A. From the track 1 You mean where the railroad runs 
straight in front of my house f 
· Q. From the shortest point from the railroad track. Not 
from t};le crossing·, but from the nearest point on the railroad f 
A. I judge, making a rough estimate, about 75 or 100 feet. 
Q. Are you on an enbankment or on the level with the 
road there! 
A. I am sitting up abov.e the railroad, 1 judge, about thre.e 
or four feet. 
page . 22 ~ Q. When did you first see this train 7 
A. I first saw the train when I was out on the 
porch. 
A. The train was going right by my place. 
Q. Was it under steam 7 
A. You mean running¥ 
Q. Was the steam coming out of the stack or not? 
A. I suppose it was exhaust, but I didn't see it; in fact, 
I didn't p~y any attention to it. 
Q. The first thing that called your attention to the train 
was when you saw it right in front of your house, wasn't it ·t 
A. No, sir. 
Q. What firsf called your attention? 
A. The first I heard was the noise coming down the track. 
Q. Was it making much noise or a little no is~ 7 
A. It was making quite a noise. . 
Q. Where were you when you heard that? 
A. On the back porch. 
Q. Your house faces away from the railroad Y 
A. The house faces- Well, you can use one door which 
faces the railroad and the door faces to the back, but you can. 
·come out on the front porch and that faces the east; the back 
door faces to the north. 
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: Q. The front door faces east f 
A. Yes, sir. 
page 23 ~ Q. Toward the railroad f 
A. Yes, sir 
. ! 
Q. And the back door is on the north, not the west f 
A. The back door is on the north. 
Q. Facing it straight Y 
A. ·Facing up the track; but it is just like-it opens; this 
way is the porch, it rest east and west, but it is facing the 
door to the north. 
Q. In other words, when you come out ~f your back door 
·you are parallel to the railroad 7 
A. If I came directly out the back door I am looking north; 
if I turned my head to the right, if I turn my head to the right 
I am looking east, and if I turn my head to the left I am look-
ing west, but the door comes directly out and faces north. 
Q. And if you come directly out of your door and look 
straight ahead you are looking parallel to the tracks of the 
railroad company, aren't you Y 
A. Yes, sir; yes, sir. 
Q. Well, now, you were sweeping off the porch at the time, 
were you not Y 
A. I had gotten through and was taking· a box off the porch; 
in fact, I had stepped down off the porch to get the box under:.. 
neath. 
Q. And then when you had done that you looked up and saw 
the train right opposite you Y 
page 24 ~ A. Right opposite me then was the train. 
Q. Ho'v long had you been living there Y 
A. To the best of my recollection I think it was April10, 
1931. 
Q. April to ·September is about six months, isn't itT 
A. Yes, sir Something like that 
Q. Is there any vibration to your house when the train 
passes? 
A. No, sir. 
· Q. None at allY 
A. No, sir. 
Q. About how many trains pass along that track during 
ilie~yf · 
A. Just depends upon how much business the R. F. & P. 
has got. Number 9, 94, 80, 107 ; all of them. There was so 
many you couldn't keep track of them. 81, 29. 
Q. At that time? 
A. I don't know whether all of them train~ were running 
or not, but I suppose pretty nearly all of them was running. 
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Q. What would be your estimate of the nu~ber of trains 
that run over that track between seven in the morning and 
seven at night Y . . .. 
~Ir. Smith: I don't see that this .has anything to do with 
the case, but still, go ahead then. . 
page 25} A. Probably seven or eight between seven in the 
morning and- sev.en ·at night. . .~ 
Q. Seven and eight between·· seven in the morning and 
seven at night! . · 
A~ Something like that; that is passenger trains·. : 
. Q. I mean all trains. · · ., 
A. I don't lmow ho'v many trains wer-e running. 
Q. As many passenger trains or more Y 
A. I couldn't say to that. I couldn't say that at all. 
Q. Can you give me any.estimatef 
A. No, sir; not approximately, no, sir. 
Q. Does a passenger train pass as Qften as once an. hour, 
you thinkf 
A. No, sir. 
Q. About-
- A. I think number 9· goes down in. the morning and number 
10 comes back, and there is a R. F. & P. No. 14; and I dontt 
know what time that 10:30,,rather, what number that 10;30 
·is, I forget the number of that, somewhere around 10 :30; be-
tween 10 :30 and 11 o'clock; and then 81, I couldn't keep track 
of all of them. ]\lfy father-in.;.law is a railroad man himself 
·and he was living right there 'vith me and I used to have to. 
bring him to town every time he was called-
Q. Can't you make an -estimate of how many 
page 26 } freight trains go by there a day! 
A. I could not. 
Q. Are there many or few Y . 
A. Well, sometimes; you take some days there are quite a 
few and then again there isn't so many . 
. Q. I mean _an average day Y 
· A. I couldn't say. 
Q. You wouldn't say whether there are many or few 
freights? 
A. Some days there is .not as many as. there is on other 
days. 
Q. Do they ever have many Y 
A. Well, I have seen them when they had quite a few. 
Q. VVhat do you. mean Y 
A. More than three or four or Ave. I have seen more than 
three go by in an hour. ·' · 
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Q. Generally speaking, trains are passing your house off 
and on all day, aren't they1 
A. Yes; they were. 
Q. Now, was anybody else with you when you saw the en-
gineer and talked to him Y 
A .. I was by myself . 
. Q. By yourself? 
·A~ Yes, sir; by myself. 
Q. Didn't you tell the engine man when you saw him there 
that this accident was not the fault of the R. F. & P. 7 
A. I am positive I said to Tom Brown-! didn't 
page 27 ~. know his name the11-I had picked up the tire-
Q. Didn't you say that? 
A. I did not. I am positive I did not. 
Q. You are sure of that t 
A. Positive. He says to me- . 
Q. Wait a minute, I had just- asked you the one question. 
Did you see this automobilet 
··A." .After it was hit; I saw it going after it was hit at thf~ 
crossing. I did not see it previous to being struck. 
Q. Did you Irno'v whether or not the bell was ringing_? 
A. ·There was no bell or no whistle. 
· Q. Haven't you sometimes seen a bell ringing without hear-
ing itf . 
A. I don't believe I have. 
· Q. Never have Y You have never seen an engine come run-
ning by ringing the bell and never heard itt 
A. No, sir. 
· Q. Have you ever been at that crossing 'vhen trains passed 
there? 
A. I might have been, but couldn't recall the instance at 
the present time. 
Q. What kind of day was this! 
A. Clear day. 
Q~ ·Clear day? 
A. Yes, sir; Saturday. 
Q. Warm? 
page 28 ~ A. It wasn't cold. I 'vas out in my shirt 
sleeves. 
Q. Then it was probably warm? 
A. Yes, sir; I said it was warm. 
Witness stood aside. 
page ·29 ~- l\1:RS. j. A. COPELAND, 
a witness introduced in behalf of the plaintiff, first 
being duly sworn, testified as follows : 
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DIRECT E·XAiviiNATION. 
By Mr. Smith: 
Q. Mrs. Copeland, are you the wife of Mr. J. A. Copeland 1 
A. Yes, sir. 
Q. Do you remember the day that Mr. Leath was killed at 
Hunton Crossing! 
A. Yes, sir; I remember the occasion. · 
Q. Your house, it has been testified, is between the crossing 
and the bridge but nearest the crossing! 
A. Yes, sir. 
Q. Was your attention attracted on that day in any way 
as to whether the whistle blew on the engine or the bell was 
rung? 
A. He did not ring the bell. 
Q. Did he blow the whistle Y 
A. No, sir. 
Q. Was your attention especially directed to it by anybody! 
A. Well, my husband. 
Q. I will ask you this question; don't answer it if it is ob-
jected to: Your husband made a remark. Where was the 
train wl~en he made the remark; when he called your attention· 
to that fact where was the train? I don't mean exactly, but 
.· · was it between the c;rossing and the bridge Y 
page 30 r A. Well, I just don't remember. I know he made 
that. 
Q. Did he· make· the remark as the train went by· or-. · · 
Mr. Preston: If Your Honor, please. I object to these lead-
ing questions. 
Mr. Smith: I haven't finished the question. Unless you . 
are a mind reader you can't tell what I am going to ask.· 
Q. Was the remark made at the time the train passed or 
before it passed or after it passed Y ·Your attention was called 
about the whistle, was it about the time the train passed or 
before. it ·passed or after it passed Y 
J\{r. Preston:· If Your Honor, please, I object. 
The Court : Objection sustained. 
J\Ir. Smith: She said her attention was called to tliat fact. 
I asked her if her attention was called to the fact and she 
~aid it was . 
. Q. Did anybody call your attention-
! ; . • . . . ' . . • 
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Mr. Preston: If Your Honor, please. In this examination 
it seems to me that there has been sufficient leading already 
Now he can ask her whether her attention was specifically· 
called and how, but to tell about remarks and that sort of 
thing that might have been made to her just pub; 
page 31 ~ the words in ·the witness' mouth, fl.nd I ask the 
Court to direct counsel not to lead the witness. 
There is no use to making· continuous objections on that score. 
Mr. Smith: I have asked the question in exactly the form 
that you suggest. 
Q. As to whether your attention was called to the whistle 
blowing or the bell ringing or not. ringing at the time the train 
passed, if so, who called your attention to it Y . 
A. My husband called my attention that the whistle did not 
blow. 
Q. Your husband called your attention to the fact the train 
did not blow its whistle. Did he say anything about the bell? 
A. The bell did not ring. I could have heard it myself, but 
didn't liear any whistle or any bell ringing. 
Q. You say your attention was directed to it by your bus-
bandY 
A. By my husband. 
Q. I am going to ask you this question but want you to wait 
until His Honor passes on it:-
Mr. Preston: If Your Honor, please, there is no use to 
keep asking the same questions that have been 
page 32 ~ · rtlled on. 
The Court: That is not the evidence. 
Mr. Smith: I am obli~ed to get the ~ecord. straight. I just 
want Your Honor's ruhng on it. 
The Court: Go ahead. 
Q. Don't answer this question until the Judge passes on 
i.t. What was the language, or what were the words used 
by your husband at the time he directed your attention to it! 
Mr. Preston: I object, if ·Your Honor, please. 
The Court: Objection sustained. 
Mr. Smith: Exception. 
CROSS EXAMINATION. 
By Mr. Preston: · · 
Q. What was your husband doing at the time this train 
passed f 
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A. Standing on the pore~. 
Q. Doing whatY · 
A. Wiping his hands with the towel. 
Q. What had he been doing-? 
31 
·A. He· had just came out of the kirehen and was w~shing 
his hands. 
Q. Came out the door and w·ashed his hands' 
A. No.· He had washed his hands and had the 
page . 33 ~. towel coming out on the back porch; he still had 
· the towel in his hands. 
Q. Now, where were you when you first heard the trainf 
A. When I first heard the train 7 
:ey the Court: 
-· Q. Answer the question if you can. 
A. Yes, sir. I was on the porch and he came out. 
By ~Ir. Preston ( cont'd) : 
Q. Where was the train when he came out! 
_A. The train was coming d9wn the track. 
Q. About how far had it passed the over-head bridge 
when he come out f 
A. I couldn't say. 
Q. Had the engine passed the overhead bridge when -he 
came out? 
A. I couldn't say; I just don't know. 
Q. What were you doingt 
A. I don't remember whether I had the baby in my arms 
or not, but I had a small baby at that time. 
Q. What day did the accident happen7 
A. 12th of September. 
Q. What year? 
A. Last year. 
Q. What day of the week was it? 
A. I just don't remember what day. 
page 34 } Q. Was it cloudy or clear? 
A. The sun 'vas shining. 
Q. Was it cold or hot? 
A. It wasn't very cold and it wasn't hot. 
Q. About what time of day was it¥ 
.1\.. Around the middle part of the day. 
Q. Around noon time? 
A. I couldn't say 'vhat time. 
I i 
i' 
Q. Around 12 o'clock? _ · · 
A. I couldn't say what time, for I didntt notice the elock, 
but I know it was around the middle part of the day sometime. 
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Q. .Before or after lunch? . 
A. Well, it was ·before we had our lunch . 
. Q·. What time do you have lunch¥ 
A. Any time we get hungry. 
Q. Do you remember what time you had it on that day! 
A. No, I don't. , 
Q. Now, had you seen the train before your husband came 
out on the poreh Y 
A. Well, we had seen the train, but I didn't pay any par-
ticular attention to the train; I never looked at it especially 
for trains pass there so often. -
RE-DIItECT EX.A.MINATION. 
page 35 } By Mr. Smith: 
Q. Was this train tha.t your attention was di- . 
rected to,. was that the train that killed Mr. Leath Y 
A. Yes, sir. 
Q. You said it was last yea.r. :flow long ago has this ac.;. 
cident been Y 
A. The 12th of September. 
Q. The 12th of September, if it was last year, wo-qld be 
three months ago, wouldn't it Y Do you think now it was 
three months ago-Y 
A. It has been longer than three months ago. 
Q. It couldn't haye been last year, could it! 
A. No, sir. 
Mr. Preston: If Your Honor, please, I wish the Court 
would direct counsel to properly question the witness. 
Mr. Smith: She said it had been more than three months 
ago, then it certainly couldn't ha.ve been last year. 
Q. If it was last year; are you still of the opinion it was 
last year, the 12th of September last year! 
Mr. Smlth: I didn't know there was any dispute about 
that. 
The Court: Let the witness testify as to what her recol-
lection was about it~ 
By the Court: 
Q. Can you state definitely whether it-was last 
page 36 ~ year that this a;ecident happened, -Septe~ber, 
1932Y -
· A. No, sir. Last September we were not .living there; we 
:wasn't living there last September. 
- ----- ----~-
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RE-CROSS EXAMINATION. 
By Mr. Preston: 
Q. Where w-as your husband working at the time of this 
accident? 
A. He 'vasn 't working at any place. 
Q. What was his last employment Y 
A. Do you mean a steady job? 
Q. No. 
A. Because he hasn't had any steady work for-I cou~dn't 
say just how long-he hasn't had any steady work but he 
has off and on jobs, that is all. 
Q. · Wh~t was his last job prior to the accident? 
A. He had been working on some cars. 
· Q. Some car.s? 
A. Yes, sir. 
Q. For whom? 
A. He had been working on my step-father's cars. 
Q. Automobiles, you mean? 
A. Yes, sir. 
Q. What does your step-father dot 
A. He is a R. F. & P. man. 
Q. Your step-father ist 
A. "Yes, sir. 
page 37 ~ Q. What was the last regular employment that 
Mr. Copeland was engaged in Y 
A. Do you mean since the accident or hefore the accident Y 
Q. Before the accident? 
.A. I don't remember. It has been so long ago; I don't 
remember just w4at. 
Q. How long had you been married at the time of the ac-
cidentf 
A. (Witness appears to be thinking.) (No answer.) 
By the Court: 
Q. Do you remember· what year and date and month you 
were married f 
A. Yes, sir. 
Q. Well, tell the jury f 
A.· I believe it was-I was ma1·ried in 1928. 
Q. Do you remember what month it was in 7 
A. January, 1928. - . · 
By Mr. Preston (cont'd.): 
Q. Can you ·remember· ·anybody your husband has ever 
worked for? 
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A. Yes, sir. 
Q. Who? 
A. Worked for Mr. , awning and tent ·man, I be-
lieve. 
Q. When did he work for him? 
A. He worked off and on through the summer 
page 38 ~ for him. 
Q. Last summerY 
A. No, sir. He didn't work last summer for him. 
Q. Did he .ever work for him •before the accident Y 
A. He worked for him .before we were married and he 
hasn't worked for him since the accident . 
. Q. Do you know what your husband did after the accident 
happened? 
A. After the accident happened he was up at the station 
and he -came home after the accident. 
Q. He was up a.t the station when Y 
A. When the accident-when it all happened he went up 
there. 
Q. You mean after the accident happened he went fr01n 
your home to the station? 
A. H-e ran up there. 
Q. And then came back afterwards T 
A. Yes, sir; he came home. 
Q. How long after, do you think, it was before he came 
bac.k homeY 
A. I oouldn 't say exactly. I don't know ·exactly. I don't 
know the exact time. 
Q. Five or ten minutes or an hour Y 
A. 1 couldn't say just ho'v long it was .. 
Witness stood aside. 
' l I I 
pag-e 39 } J. A. COPELAND, 
being recalled, testified as follows: ' . : 
RE-DIRECT EXAl\fiNATION. 
By 1\fr. Smith : 
Q. Mr. Copeland, a good many questions have been asked-
J\tfr. Preston: If Your Honor, please, I ask the Court to 
control counsel in his examination of the witness. It seems to 
necessary. 
Mr. Smith: You needn't continue to eriticise me. 
Mr. Preston: I am making the objection to the Court and 
it is a criticism of your conduct of the case. __ 
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Q. What did you say was your occupation or profession t 
A. Steam shovel engineer. 
Q. When was the last work yon had as a steam shovel en-
gineer? · 
A. For C. H. Luck, excavating at the stadium. 
Q. How long did you work for Mr. LuckY 
A. Well, at that time I think it was about six weeks. 
Q. Did you ever work or have any employment as a steani 
shovel engineer since that time? 
0 
A. No, sir. 
page 40} Q. \Yhat time was the stadium work! 
A. I think in 1930. 
Q. 19301 
A. 1929 or 1930. I forget which. 
Q. Have you tried to get work at all as steam shoveler since 
that time? 
A. Yes, sir. . 
Q. And what work have you done? You have been nnU~ble 
to get 'vork as steam shoveler? 
A. I pick up a few days' work 
0 
on automobiles now and 
then. I have been working for the city two days a week. 
Q. What other jobs have you had since yon work~d for 
J\.Ir. Luck? 0 
A. Only farming out there with my father-in-law, and I 
moved from there into town. 
Q. Is there any demand for steam shovel men in Rich-
mond or surrounding country at this time Y 
A. No, sir. 
RE-OROSS EXAMINATION. 
By Mr. Preston: 
.Q. What is your father-in-law's name? 
A. Hilton Clark. He is extra ;brakeman and con_dnctor 
on the R. F. & P. 
Q. Is he still working for the 1~. :B". & P.? 
0 
0 A~ He just' came back from J\!Iemphis, Tennessee, a few 
days ago ; two or three days ago. 
page 41 ~ Q. Is he still working for the R. F. & P. Y 
A. Yes, sir. 
Q. What was he doing in ~I em phis; the R. F. & P. doesn't 
run there? . 
A. He was on a. vacation. 
Q. Row long did he stay t 
A. I think he left last June or July and just came back 
when he was called back. 
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. · Q. So he_ was laid off! 
A. He· was laid off. 
Q. When was he fir.st laid offf 
A. He gets laid off every year. I know before we moved, 
out there he was laid off Jurie 4th and neve-r w·ent back to 
work until the last of J anua.ry; ·either the 4th or ·14th that 
he got laid off in 1931-Let's see; he got laid off in Novem-
ber and didn't go to work until last June, this year. So he 
l1as started back to work now .. 
Q. He is now working for the R. F. & P. Railroad! 
A. I suppose he is. . 
Q. Was he at home the day of the accident¥ 
A. He 'vas upstairs sleep. 
Witness stood aside. 
page 42 ~ ,J. TEMPLE WAD DILL, . . 
· . · a witness introduced in behalf of the plaintiff, 
first being duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Smith:· 
- Q. Mr. Wad dill, state your full name? 
A. J. Temple Wad dill. 
. Q. You are the son of Mr.· Sam Waddill, the clerk of this 
CourtT · 
A. Yes, sir. 
Q. What is your profession 1 
A. Civil engineering· and surveying. 
Q. Have you at my request made a. survey of the station 
at Hunton? 
A. Yes, sir. 
Q. ··Have ·you that surveyY 
.A. Yes, sir. 
Note:- Plat ma·rked and·filed as Exhibit J. T. Waddill #1. 
Q. Now will you hold it there so the jury can see it and 
answer my questions. This is the . railroad . track, isn't it? 
: :A! · Y ~s, sir.. .. ~ __ : : :. :: : . 
Q. That is north up there f 
A. Yes, sir. 
Q. And the bridge doesn't show on there Y 
:P~g~ 43 ~- A. It shows. on this smaller sketch. . 
Q. How far is the bridge from the crossing Y 1 
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.A. Thirteen hundred and twenty-five feet. 
Q. Thirteen hundred and twenty-five feet 7 
A. Yes, sir. . . 
Q. That is four hundred and how many yards? 
A. About four hundred and forty yards. 
Q. Four hundred and forty yards. Now, this road, you 
have it marked here as the "l\Hll Road". What is. the gen-
eral direction of that road, of that highway? 
A. Well, from northeast to southwest. 
Q. Where does it come from T 
A. Comes over in Hanover County, that is up there by the 
mill. (Indicating on ma.p.) 
Q. How do you get into the 1\Iill Road coming from Rich-
mond! 
: A. You can come up and turn into the road here· (Indicat-
ing on ma.p), or turn through here. (Indicating.) 
: Q. •Come up here and turn in there? (Indicating on map.) 
A. You come up here, turn and come down the road. 
Q. There was several ways of getting into this road in 
coming from Richmond going to the west nf the crossing? 
A. Yes, sir. · 
Q. You don't know where ~Ir. Leath lived, do you f 
A. No, sir. 
page 44 ~ Q. Now, where is Jones' store? 
A. Jones' store is .shown right on the sketch 
there. 
Q. · How far is Jones' store from the track, approximately f 
A. Around 180 feet. 
Q. Now, Mr. Waddill, a man coming down this road going 
toward the track, going toward the crossing, could he see a 
train beyond the hridge f · · 
. A. He could see the train beyond the bridge when he got to 
a point approximately 100 feet from the center of the south-
bound track. · 
Q. He could not see it until he got within 100 feet of the 
track? 
A. That is right. The southbound track; that is right. 
Q. Then, suppose it was beyond the bridge 25, 30, 40 or 
50 feet, could he see it when he got closer to the track! 
A. He couldn't have a. very good view of it; he could get 
a portion of the stack and boiler. 
Q. If it was say 25 yards beyond, could he see it at all? 
A. He could see it; he eould get a partial view of it, yes, 
sir. . 
Q. If it was just beyond the bridge he could see it' 
A. Yes, sir; when he gets closer to the track he could get 
a better view of it. 
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Q. But up beyond the track he would get a very full view 
of itf _ 
page 45 ~ .A. He wouldn't get a full view of it, no, sir. 
By Mr. Preston: 
Q. You mean up beyond the bridge Y 
.A. Yes, sir. 
By Mr. Smith ( cont 'd) : -
Q. When he got within 100 feet of the track he could. see 
it when it got to the bridge Y 
.A. Yes, sir. · 
Q.· Well, then, from there on how far from that 100 feet 
down to a point where his view would be obstructed begin f." 
.A. I tried R!bout 50 feet 'before his view of ·the trestle and 
beyond the ·trestl-e. · 
Q. He would have 50 feet to go then. When he got 50 
feet further it would be obstructed by what Y 
A. ~By the buildings. 
Q. These buildings T (Indicating· on map.) 
A. Yes, sir. 
Q. Now how far after he passed that obstruction and got 
to a point where the vi~w was obstructed, how far would he 
travel before his view would become unobstructed f 
A. He would travel about 49 feet; you have about 15 feet. 
Q. I mean-You don't catch my question. From where 
the view is obstructed down to here, down to where he would 
see up the track, how far is that? 
page 46 ~ A. About 15 feet from this point up here. (In-
dicating on map.) 
Q. For wha.t distance could he travel that his view up 
the railroad track would be either entirely or partially ob-
structed by those buildings f 
A. About 15 feet along that· road. 
Q. That is to say from this point up here down 7 (Indi-
cating on map.) · 
.A. From this point here, Mr. -Smith, you see. 
Q~ Well, can he see when he gets here f Can he see past 
that building? · 
A. When you get along in here you can see through here. 
(Indicating on map.) 
· Q. I mean up in here? . 
A. It wouldn't be totally obstructed. . . 
Q. From the point w-here it is partially obstructed down-
to that point is how far! 
A. A-bout 30 feet. . . 
_; .... f 
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· Q . .A!bout 30 feet? . · ·· · · 
A. Yes, sir. . 
Q.. Can you tell how far behind the front b~per of a car 
the driver is seated? · 
. A. Approximately five feet. · ···: · 
Q. How far does the engine and cars protrude over the 
railroad traek! · 
A. About lR (E'ighteen)'inches, I should say. 
page 47} Q. Now, when he got to this p()int where he could 
see up the track unobstruet.ed, how f~r would he 
be from the nearest rail? · · I • 
.- A. It ·would be 34 feet from the ·center of the track, and 
that would be about 32 feet from the nearest rail. · .. 
Q. Taking the distance betw~en him and the front of it, 
between the driver and .front of the car and the proj~tion· 
of the train, how many feet would it be. . · 
: A. Where would he be at that pOintY 
Q. No. I want to know with reference~ to how many feet' 
you would say it was. . . . · 
A. 34 feet from the point where he gets an unobstructed 
view up the track to the center line of the south-bound track~ 
Q. To t;he center l~e Y . . 
A. Yes, sir. 
Q. ·But if he was struck c9ming acrQs.s there, he wouldn ,t · 
have to go to tbe center track! . 
A. No ; this side. · . 
Q. How far this side Y I am talking about the distance 
he was· behhid the front of the radiator, front of the fendet: 
and the projection-
. A. About four feet. · 
Q. You said the length of th~ car ~head of him was five' feetY · · · · 
A. The length qf the . car! . 
page 48 } · Q. Then this projectio1;1 of the train is 18 inches, 
that makes it six feet four inches? · · 
A.- From the center of the track out. to· the line· of that 
would be about four feet. · · . · .. 
· Q. About four feet; and then the distance from the radiatot.' 
to the front fender would make it five feet? ' 
A. That is right. · · . . 
Q. That would take the nine feet off the 34 feet before he 
would be struck Y 
· A. 25 feet. He was 25 feet from the time he could see it 
before the front of the car would be hit. · 
Q. 25 feet! 
A. Approximately 25 feet. 
Q. A ca.r running a mile a minute, hqw many feet would 
the car. run in a second Y 
·· A. About 88 feet .. · · 
- ·Q . .&bout 88 feett · 
· A. Yes, sir. 
By. Mr. Preston: 
Q. That is ·1.466 feet a seeond f 
:· A. Yes, sir. 
By Mr. Smith (cont'd): 
;· Q. ,88 feet. So the train, if it was 88 feet from him, would 
make that 88 feet in a second 7 
A. Yes, sir. 
pag~_ 4~ } Q. If it was twice-
A. 88 feet from this point to the ·crossing? 
Q. Yes. 
course? 
And in two· seconds it . would be twice that, of 
A. Yes, sir. 
~ . Q .. And in three seconds it would be three times 88 feet, 
264 feet? · 
A. Yes, sir. . 
Q. And in four seconds he would go 352 feet. and so on Y 
A. Yes, sir. · ·· · . 
Q. How long would it take him to _come from the bridge 
down to there going a mile a minute Y 
~ .. A. ·A· fraction over 15 seconds. 
Q. Now, at 20 miles an hour how long would it take him 
fo ·make that point we are speaking atbout r · · · . 
A. Going 20 miles an hour; wouldn't take him quite a sec-
ond to make that. -
- ··Q. Wouldn't take him quite a second to make it? 
A. No, sir. · 
Q-•. Going· 20 miles an hour how long would it tal{e th(j 
driver of a car to· run 24 feet Y 
: .. A. A fraction under one second. · 29 feet I think it-
. Q. That is froni where he would hav:e a clear view up the 
t.ra-ck it .would take him only one second to get to the south-
oound track' 
A. That is the front of his car. 
:p~g~ 50 } Q. The front of his carY 
A. Yes, sir. ' 
Q." Now, show. the jury between what points on that road 
his view would be entirely obstructed Y 
A. You have got from this point to this point. (Indicat-
ing on map.) 
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Q ... Well-now, we have got it to that point; he would see 
between the two buildings, then how far would he go before 
it would be obstructed again. 
A. About 15 feet- About 13 feet. 
Q. In other words his vision on the road would he o b-
structed on the road by this building for what distanee Y 
· .A. Now, that depends on what you mean. As it comes 
around his view would shift,. you see. 
Q. I mean, wholly or partially obstructed Y . 
A. That is a right hard question to answer, Mr. Smith. 
Q. ·Can you come approximately to itt . 
A. This is the point right here as shown. You have got 
a point 235 feet, as you see-
Q. 235 feet. For how long a space did he have to travel 
before he lost that viewY 
· A. Well, · a.s soon as he gets around this view will change, 
it shifts, you see. 
Q. You mean to say when he comes to that poi~t that -you 
are speaking of he· sees between these two buildings Y 
A. Yes, sir. 
page 51 ~ Q. When he gets a littl_e further the two ·build-
ings again obstruet the entire viewY . 
A. After he gets here (indicating on map) yes, sir. 
Q .. How farY 
A. For 13 feet. 
Q. For 13 feet that his view is obstructed by the two build-
ings? 
A. Yes, sir. 
Q. Going at ten miles an hour how long would it take hhn 
to make the 13 feet 1 
A. That would be something under a fraction of a second; 
a fraction under a second, going 14.6 feet a second. 
Q. Now, do you know anything about automobiles Y 
A. I have some idea of· them, yes, sir. 
Q. You don't know anything about automobiles until- you 
drive a Ford. Do you drive -a Ford? 
A. Yes, sir, I have, but not at the present time. I used 
to drive one. 
Q. Now when a man is going at five miles an hour and 
wanted to hasten across the track without being struck would 
l1e stay·in the same gear or change his gear_! 
Mr. Preston: I object, if Your Honor, please. 
Mr. Smith: Well, leave that out. 
Q. This building here is called what f (Indicating on 
map.) 
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A. That is just a waiting station, I think. . 
pag·e 52 } Q. What is the dimensions of that waiting sta~ 
tion~ 
A. 16 by 8, tha.t is the main part of the building. 
Q. What are the dimensions of the freight station? 
A. That is approximately 20 by 15. : 
Q. How far is the freight station from the waiting station~ 
A. Approximately 85 feet. · 
Q. 85 feet. How far is the front of the freight station 
from the track .and how far is the rear of the freight s.tation 
from the track 1 · · 
A; The center of the track you mean? 
Q. The nearest rail? . 
A. From the nearest· rail about 24 feet; 24 feet to the front 
of the building and it is 39· feet to the rear of t~e building. 
Q. Give me the same measurements for the waiting station T 
From t~e building; to the railroad track is what I am talking 
about.now. 
A. To the front of the building is 28 feet. 
Q. And to the rear? You hav:e got the wrong track here. 
A. It is about 38 feet .. The beginning of the over-hang is 
24 ff!et. 
Q. Now- .. 
A. Mr. Smith, I may add the front is the same as up here. 
Th~t is on the over-hang you see, and you have five feet more 
before you get to the front of the building. 
Q. How far is the nearest edge of the ·waiting 
page 53 ~ station to the road, the highway? 
A. At right angles to the road? 
Q. Yes-No, I mean stra.igh t across. · 
A. That is 25 feet to the approximate center of it. 
Q. Now the nearest-
A. Now the rear of the freight station is aJbout seventeen 
and one-half. That is parallel with the track. 
Q. Yon have already given the measurements from the 
buildings, now give the distanoo of the freight depot fTom 
the road. You are going in the middle of the road. . If he 
was going west, which side of the road would he ·be on Y 
A. That is pretty narrow pavement there. I would say 
the edge of the freight station to the center of the road is 
about 126 feet. · 
Q. 126 feet. And the furtheres.t point is how far from the 
road, the furtherest poi~t v· · ' 
A. It would be about 117~. 
Q. s·o if the train was at the furtherest point of the freight 
depot it would be how far from the crossing, straight across 
here, to the center of the crossing Y · 
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A. Around 125 feet. The far edge of itt 
_Q. Yes, the far edge? 
~ A. It would be around 153 feet, approximat~ly. 
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Q. 153 feet. In other words, the northeri1 edge of the 
freight depot is 158 feet from the center of the 
page 54 } highway? 
A. The northern edge of the freight depot pro-
jected? 
Q. The same distance whether projected or not. From 
this ·point here projected straig·ht across, when he got to that 
point ther•{how far is it from the crossing? · 
A. One hundred and fifty-three feet. 
By Mr. Preston: 
Q. For the purpose of the record. You had projected the 
northern wall of the freight depot to the center of the south-
bound tra-ck and measured from that to the crossing along 
the track? - · · 
A. That is right, to the center of the track. 
' ' 
By Mr. Smith (cont'd): 
Q. It doesn't make any difference about the over-hang in 
giving these figures, does it, in giving the distances fron1 
the .'northern edge of the freight depot to the center of the 
highway? The over-hang is the same distance as the depot 
is, isn't it? 
A. The over-hang I am not positive of. I am pretty sure 
it has a little ov:er-h?-ng_ on the south. -
Q. "What has the over-hang to do with the distance fron1 
this -edge here, the distance to that point on the railroad, 
what ha_s t~e over-hang _got to do with the distances, they are 
~h~- same, a.ren 't theyl 
- A. The over-hang comes out like that, (Indicating on map) 
· you see. . . . 
page 55 } Q. I am talking about extending that Y 
A. That is t~e main part of the building. 
·: ·: Q:~·Extend the ledge part of that_ building _over to the track; 
put a pencil mark there. 
A. Right here? (Indi~ating on niap.) 
. Q. Draw~ a line,. please, sir, if you don't object. 
A. {Witness draws line.) 
Q. Now that point is determined either by the depot or the 
shed, eitlier one~ isn't it? · · 
A. The platform, is that what you mean? 
Q. The platf9nn 1 
A. Yes, sir, the platform is on it. 
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Q. Now that is one hundred an~ how many feet? · 
A. 153 feet. Q. A tr.ain running -88. feet a second, then, would make 
that' distance in about a·'second and a halfT . 
A. A· fraction under two seconds. 
Q. Let's make it exactly. . You have a pencil there. 
A·. 153 feet;· about 1.75 seeonds. · 
Q·. About one ·and th~ee-quarter seconds f . 
A. Yes, sir. - · . 
Q. And these measurements you have given ns ca.n all be 
verified :by the scale which is how much to the inch Y 
A. Ten feet to an inch. 
Q. Ten feet to an inch f 
A. Yes, sir. 
page 56 ~ Q: Is that marked on the platf 
A. Yes, sir. It shows on there, and this-·np_here 
shows the insert. 
Q. So to· end a difference between a statement made by 
my friend here, I said the bridge was not five-hundred yards 
and he said more than five hundred yards. Tell me again 
wha.t the distance is from the bridge to the crossing. 
A. Thirteen hundred and twenty-five feet. 
Q. And that is how many yards? 
A. That is a fraction over, about 433 yards, approximately. 
Q. It is not as much as five hundred yards then from the 
crossing np to the bridge Y 
A. No, sir.-
·CROSS EXAMINATION. 
By Mr. Preston: 
Q. This inset in a rectangle witl1 the scale one inch equals 
one hundred feet shown on the plat and lying between the 
Mill Road and the railroad track has nothing to do with the 
territory in here, does it Y · 
A. I don't-
Q. I mean this l1as notl1ing to do with the obstructions to 
the view or anything of that sort! 
A. No, sir.· · 
page 57 ~ Q. In other words, this is meant to be on a 
heref 
separate sheet a.nd for convenience you put .it in 
A. That 'is -right. This space all in here has nothing in it. 
Q.. There is nothing· in there~ is it Y · 
A.No,sir. ~ 
Q. The bridge is not &b;own dn your big plat 7 
• 
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A. No, sir. 
Q. From the eastern edge of your plat on Mill Road to a 
point 60 feet from the center line of the southbound track 
measured along the center line .of the highway there is ab-
soh~tely no obstruction to the· view of the train between; 
which might be anywhere between the over-head bridge north 
of the crossing and the crossing itself·, is it Y 
A. WeJl now, there is a building somewhere back in here. 
It 'is a barn. · 
Q. Isn't it further back than your plat! 
A. My recollection is it is. Q. Then it would he ·off your plat 7 · . 
A. Yes, sir; I think it is. The line of your vision to the 
bridge from the far edge C!f the map,. I don't think that the 
barn would obstruct that view. 
. Q. Is there anything else that would obstruct 
page 58 } tha.t view 7 
By Mr. Smith: 
· Q. The barn wouldn't obstruct itt 
A .. No, sir; it ~ould not to the best of my recollection. 
By Mr. Preston (~ont'd): · 
Q. ·Would anything obstruct the view of a train after it 
passes the overhead bridge from a person in a.n automobile 
traveling froin th~ east edge of your plat to the point men-
tioned ·which is 62 feet from the center line of the southbound 
track measured along the center line of Mill Road? 
· A.' Well now, right at the bridge you have got a cut-that 
comes through a cut. It is around 20 feet deep, tha.t is from 
the top of it. · · . 
Q. I mean it is right at the bridge where you measured 
the cut? · · · 
A. Yes, sir. 
Q. Does that run down in approaching the crossing? 
A. That ·.slopes down to a point about. :five hundred feet from 
the crossing. The eut under the ibridge, which is around 
twenty feet in depth, graduates down· to nothing at a point 
about five hundred feet from the crossing. Now from. the 
point- · 
Q. Now what would be the angle of that embankment? 
· A. You mean the slope of it! 
Q. Yes. · 
page 59 ~ A. It varies; you know, but I 'vouldn't say it-is 
a straight line. · 
Q. If it were a straight line what would be-
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A. Be around a two per cent grade. I should say. 
Q. A two per cent grade f · 
A. Yes, sir; that is right. 
Q. That is two feet in a hundred Y 
A. Yes, sir, approximately. 
Q. In other words, in eight hundred and eighty feet that 
grade 'vould just disappear entirely? 
A. That is right, comes to a level with the track. 
Q. Mr. Waddill, you went up there and made the plat your-
self? 
A. Yes, sir. o 
. Q. Is it possible that either the freight depot or the wait-
ing station can obstr.uc.t the view of a man in an automobile 
at any point on this road as to a. train with an engine and 
eight or nine cars coming down there Y 
A. From a distance right in here (Indicating on rna p) 
about 13 feet he wouldn't be able to see a train coming down 
that track. 
Q. In other words, when he is :behind the waiting room, 
not the overhang but behind the waiting station itself lo-
cated north of the highway and east .of the railroad, when he 
is exactly behind that for a period of 13 feet Y 
page 60 ~ A. .A!bout fifteen feet. 
Q. Fifteen feet he is not able to see a train 
north of what point f 
A. North of the south projection of that waiting station. 
Q. Is that quite correct Y I am not trying to catch you, 
but if he is at the beginning of that fifteen feet he can see· 
this way, he doesn't have to wait until the train gets to. the 
south wall projected of tha.t station? 
A. No, that is right, I am wrong; he has a partial view up· 
there. 
Q. Can you say from your map, assuming that an auto-
mobile is moving along here at the same time that the train 
· is c~ming at a mile a minute-assume that for the present-
can you say for what split fraction of a second the view 
of that train is obstructed by anyone on the highwa:yY 
A. Not to a split second. · 
Q. Would yon .say-
A. Say the car is going 20 miles an hour, his vie'v would 
be a fraction of a second. At ten miles an hour-
Q. If the train was standing still- But the train was 
g·oing 60 miles an hour? 
A. Yes, sir. 
Q. Compare those two and tell me how long the view would 
be obstructed f · 
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A. I eouldn 't answer that question-
page 61 } Q. A car going 20 miles an hour for fifteen feet 
and a train coming 60 miles an hour at this angle 
to it, is it possible to figure how long an obstruction of the 
size of this waiting station would actually obstruct the view 
of that train Y · . 
: A. It might ·be figtired with right muoh calculation. 
Q. Would you figure it out a.nd bring it ba-ck to us? 
A. I wouldn't swear to it that I could, no, sir; there is too 
many fractions to figure in it. # 
Q. Can you say, then, for any appreciable time the view 
of a train eoming f:iixty miles an hour is obstructed by the 
waiting station or by the depot, freight depot, or by both f 
A. Well, now, a.t this point standing right there and look-
ing up you.get a-
Q. That is a point sixty-hvo feet from the southbound 
track measured along or from the center line of the south-
bound track Y 
A. No, that is forty-nine feet; taking that point there, you 
see (Indicating on map) from the corner of this building.and 
corner of this building you can see for approximately seven 
hundred and fifty feet up that track. . 
Q. And from a point seven hundred and fifty feet how 
·- · · long down the track can you seeY 
page 62} A. From this point here indefinitely. 
Q. From this point you can see up to here, ·but 
how fa.r down this wa.y can you see~ I want to lmow where 
the vision extends to. 
. A. I will show you. 
Mr. Preston: Wouldn't it be better if the jury could stand 
here: and look at the map while the witness is explaining it? 
Mr. Smith: Is there any difference between your plat and 
ours! _ · 
Mr. Preston: I don't know. 
Q. From a point 49 feet from the center line of the south-
bound track measured along_ the center line of Mill Road 
what is the scope of vision? In other words, the line o~ 
visio~, but the scope of vision between the- two extreme lines 
of vision of the railroad track between the crossing and the 
overhead bridge~ · 
_ ·A. Well, you ha"£:e seven hundred and fifty feet up this way, 
and sixty-five; a difference between that and sixty-five which 
would be around six hundred and ninety feet. 
Q. Was that answer that·you have gi~en us-. 
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A. I said, yo~ have an obstructed vision along t~e south-
bound track for a. distance of approximately six hundred and 
ninty feet. 
Q. If you were standing still right here? (In.: 
page 63 ~ dica.ting ~) · 
A. Yes, sir. 
Q. Now,'how long does it take a train going 60 miles an 
hour to travel this distance Y 
A. This six hundred and ninety feet f 
Q. Yes.. • · 
· A. Practically eight seconds. 
Q. Eight seconds, that is around RR feet a second. Now 
that is on the assumption the train is an o'bject with no length 
at all, isn't it f 
A. Yes, that was back of that point; this is the front of the 
engine. · 
By. Mr. Smith: 
Q. That is ·the nearest pointY 
A. Yes, sir. 
By Mr. Preston ( cont 'd) : 
Q. You mean when the engine-
A. Front of the engine got to that point, seven hun~red and 
:fifty feet. 
Q. But you subtract from that distance the length of the · 
train, don't you 1 
A. Not necessarily. Suppose that the train 'vas · comtng 
down without any cars on it, just the engine, and he .was 
standing at this point, he could see the engine when it got 
to a point seven hundred and fifty feet up; he could see the 
front of the engine when it got 65 feet from the 
page 64 ~ car. . 
Q. But the difference between that is how much:; 
six hundred and some feetY 
A. Six hundred and ninety feet, approximately. 
Q. Now from that six hundred and ninety feet of blind 
·Space you have got to subtract the length of the train, haven't 
~oof . . . 
A. Not if you :fi·gure on the front of the engine, no. 
Q. I am figuring on the train itself' 
A. If you are figuring on the train, yes. 
· .Q. Whatever the length. of the train is you have to sub-
tract that, because otherwise he could .see some part of the 
train, isn't that correct! · 
A. 1:es, sir. · 
,---------------·~-· ------------------
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Q. Do you know the length of a passenger car or .a. pullmau 
car? 
A. A passenger car varies from fifty to eighty feet, is my 
recollection. . 
Q. So when he was at this point, 49 feet from the center 
line of the southbound track and standing still, I mean when 
traveling on tl;le road and standing still, the view of the train 
is obstructed for six hundred and ninety feet less the length 
of th~ train Y 
A. I don't see why. 
Q. If the front of the train wa.s right here and back six 
.hundred and ninety feet, could he see the rear and if so, for 
how longf 
page 65 ~ A. Y·es he could see it for a split second; that is, 
the train going sixty miles an hour, and tha.t con-
dition would exist for a very short time. 
Q. If the train were moving at all it wouldn't disappear 
for any appreciarble time if the train was six hunP.red and 
ninety feet, it would have to be practically in that six hun-
dred alld ninety feet you are talking about in order to be 
hidY 
A. That is right. 
Q. -Now, if the· train is traveling at any rate of speed at all 
it is impossible to guage the innnate length of time it would 
take to move anywhere from an inch up off of that line .that 
you have drawn f · 
A. Yes, sir ; yery short. 
- Q. If you had a train six hundred and ninety feet long it 
wouldn't be obseured at all 1 
A. Standing~ stilLY 
Q. · Would it have to be standing still 7 
A. Yes, sir. 
Q. And he would have to be standing still? 
A. Yes, sir. . . 
Q. S'o you come back to my original point; if you are stand-
ing still at a point 49 feet east of the center line of the south-
bound track measure.d along the center line of Mill Road, you 
have the train obstructed from your vision for six 
page 66 ~ hundred and ninety feet less whatever the length 
of the train might be, isn't tha.t trueY 
A. I don't exactly understand your queJstion about the 
length of the train. 
Q. For .instance, take the northern end of the six hundred 
and ninety feet. Now here is the front of the engine. From 
the time the front of the engine passes that point you . can't 
see it from this point, and when you go about 49 feet you 
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can't see the front of that engine until it hits a. point further 
down w.hich is six hundred and ninety feet south of the origi-
nal point t . 
A. That is right. 
Q .. Now when that engine gets one car length, ·or gets its 
own length in here and has one <mr on it, you can see that 
car back here, can't you Y 
A. Yes. 
Q. If it is two car lengths and it has two cars on it you 
can see the back car, can't you Y 
A. Yes. 
Q. And so the rear end of the train has got to cloo.r thiS 
first point before the train :becomes obstructed, hnsn 't it Y 
A, Yes~ sir. 
Q. Now when the rear end of that train gets to that point 
(Indicating on map) your engine is the train length up 
here! · 
page 67 } A. Yes, sir. . 
Q, Therefore the train is only obstructed for 
six hundred ninety feet less the length of the train! 
A. Yes, sir, the whole train, yes, sir. 
Q. Ex·actly. Now-
A. That is looking for any part of that train~ see any part 
~f the train. 
Q. Now possibly that man, instGad of standing at this point, 
49 feet east of the center line of the southbound track were 
moving at 20 miles an hour. It is under those citcumstances 
I would like for you to make a ~Icnlation and tell us how 
long the vision of the train wuo.ld be obstrnetedf 
A. I couldn't fig11re it out down here because yon ·have- to 
figure the rate on thnt~rather, tile ratio that the automobile 
and the train were going to-
Q. Assume that the train is o:v.er six hundred and ninety 
feet long. Will all of the train ever be obstru~ted by this 
W"a.iting station t . . 
A. For a .fr-action of a second, just fnr a fra~tion of a sec .. 
~nd that th'e train Wt>Uld b~ obstructed. 
~ Now the train is over six hundred and ninety feet-
A. If it was ~ver six hundred and nin~ty feet it would not .. 
Q. Neve:r would oe ·obstructed to a. man on the highway 
standing still' 
page 68 ~ A. No, sir, not all of the train .. 
Q. And if he is ·moving toward the track -at the 
same time that the train is mo'Ving toward the crossing, the 
vision is that much better because they are both ooming into 
the crm~sing at the same time~ isn't tha.t ~orrect Y 
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A. Yes, sir. . · · -
Q. This platform a man sitting in an automobile can see 
over, can't he f 
A. Yes, sir. 
Q. That is not an obstruction t 
A .. No, sir .. 
Q. The overhang a man sitting in a car can see under, 
isn't that right? 
A. Yes, sir. 
Q. So tha-t is not an obstruction t 
A .. No, sir .. 
Q. Now- how far did you say it was from the southwest 
corner of the waiting station projected to the center line of 
the highway to the east rail of the southbound track? 
A- You mean the ·west face of that station! . 
Q. That is right, not the overhang, not taking into consid· 
eration the overhang. 
A. That is approximately 33 feet. 
page 69} Q .. Thirty-three feet, a.nd you say the engine will 
. overhang the rail on the side about 18 inches 1 
A. I don't know exactly, but approximately that. 
Q. Let's assume that. L~t us assume, also, that the man 
is about five feet from the front of the car, the man sitting 
in the ~ar if five feet from the front of his oar; therefore you 
have five and one and a ·half feet, six and a. ltalf feet tha.t you 
take off from the thit·ty.:.how-.ma.ny feet-did you say 32 or 
33Y -
A. I said 33 feet. 
Q. And you take six and a half feet of 33 feet f 
A. That is right. 
Q. And that gi~es you twenty-six and a half feet that he 
has to go hefore the bumper of his car will be struck by the 
east edge of the engine f 
A. That is right. 
Q. Do you know whether a Chevrolet ·car is about thirteen 
feet long¥ A Chevrolet sedan, do you know about thatY 
A. I think the wheel ... baJSe is around one hundred and' 
eighteen inches. 
Q. Making the whole length around 13 feet! 
.A. Yes, sir. 
Q .. Let's assume that for the purpose of the question. Now, 
it has been testified hy witnesses for the plaintiff that the 
engine, ~ddle of the engine hit the middle of the 
page ·70} ear. Let us assume that. 'l'h'e!ll you have ·got to 
add to it twenty-six .and IQne-h.aJf feet, the dis-
tance from a point one . .and a half feet east of the east rail 
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of the southbound track, you first have to add thirteen feet 
in order that the rear of the car would get to the rail, wouldn't 
·yo11·Y· 
A. Yes. 
Q . .And then how much more would yon add 1 
4.. Not thirteen feet, because figuring a man sitting in a 
car -five feet back from the front wouldn't be that far back. 
Q. Add eight feet to that? 
A. Yes, sir. 
Q. According to your calculations it would have to go about 
thirty-four or thirty-five feet in order to get the car struck 
in the middle, so that the middle of the car would be sh·uck 
by the engine' 
A. Yes, sir. 
Q. Now the middle of the car is not struck by the east of 
the engine; assuming the car is struck by ·the middle of· the 
~ngine, you would add one-half of the gauge plus eighteen 
inches to that thirty-four f.eet, wouldn't you Y. The middle of 
tlie ear being struck by the middle of the engine would put 
it further away than the middle of the car being struck by the 
east side of the engine Y 
A. Yes; that is right. 
page 71 ~ Q. You would add two and a half plus eighteen 
inches? 
A. That is right. 
Q. That would make four feet more Y 
A." Yes, sir. 
Q. ·So he had about 38 or 39 feet to go f 
A. So the train would hit him. 
Q. You don't show the crossing signs, do you f 
A. Here is the sign right here. (Indicating on map.) And 
that is a telephone pole; a crossing sign right here almost 
at the corner of this waiting station. 
Q. Do you know what wa.s on that crossing sign? 
· A. ·r don't know. I think, "'Slo'v down to five miles an 
· !tour. Virginia Law". I am not familiar with it. 
Q. Doesn't it say, ''Railroad crossing'' Y 
ll. 1:es, sir .. 
Mr . .Smith : We will admit that. 
Mr. Pres top.: If Your Honor, please. I didn't intend to 
bring that out and I would like for the Court to tell the jury 
to dis~egard the law. . . 
The Court : Gentleme~ of the jury you will disregard that. 
The statements of counsel aren't evidence. 
Mr. Preston: :hrir. Waddill testified to the :five-mile-an-hour 
law. 
----------
- -· ------, 
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Mr. Smith:. We will both agree· it wasn't on. the post and 
has no application to the case. 
page 72} Mr. Preston: I don't know whether it was on 
the post or not, but it has no application to the 
case. 
Q. Now, what other crossing signs were there 7 
A. There is a crossing· sign over on the other · sid~ ; of 
course that is for traffic coming the other way. 
Q. Isn't there one somewhere down here? 
A. I don't think so. 
Q. Isn't there one? . 
A. Ba-ck of this point in here (Indicating on map) I didn't 
take anything this side of the road. 
Q. Yon don't know whether there is any east of your map 
or not? 
A. No, sir. 
RE-DIRECT EXAMINATION. 
By Mr. Smith: 
Q. Now how far up the track does the freight depot ob-
struct the vision when he is passing-when he gets to 'that 
point? 
A. You have got a distance of three hundred and ten feet 
along that line. · 
Q. Three hundred and ten feet would be obstructed by the 
freight depot? 
A. Yes, sir, and a man standing at a pofnt 
page 73 ~ sixty-two feet from the same point back here. 
Q. Sixty-two feet from the center line he could 
only see up there three hundred and ten feet? 
A. I mean his view would be obstructed. 
Q. But isn't there a further obstruction as you get on 
further down this way 1 · 
A. Of course you have the freight depot and the waiting 
station combined which makes an obstruction when you get 
a little further. 
Q. Both combined obstructions would extend, but for a few 
feet as you say for how long a distance. 
A. My recollection is, fifteen feet. 
Q. I mean from up here from this point? (Indicating.) 
A. That would be 28 feet. · 
Mr. Preston: 
Q. ·Where did you measure that from Y 
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The Court: Do you think it is necess.ary to go into all 
this technical examination if the jury is going out there to see 
it? 
Mr. Preston: That point has been raised and I want to 
show in point where some part of the tra.in can't be seen. I 
'vould like to have that in as a matter of record. 
page 74 ~ By ~Ir. Smith (cont'd): . 
. Q. Now, J\tir. Vladdill, I will ask you again: What 
is the furtherest point that the train would be obstructed by 
the freight depot when you got anywhere in the line before 
you got down there, 'vhat is the furtherest point of obscured 
vision 1 
A. You see-
Q. You haven't drawn a line across here at all. 
A. You see you can't show all of those along there. 
Q. At that point that you have there, how far up the track 
can you see? That point don't show on the record. I mean 
the eastern edge of the freight depot, when you get on a line 
with the eastern edge of the freight depot that is your· fur-
therest line east, or what sort of a line do you call it? · 
A. It 'vould be a extended line. 
Q. How far up there would it take you before you could 
see the engine f 
A. Five hundred and forty-five feet, beyond five hundred 
and forty-five feet you could see it. 
Q. If it was 545 feet from him he could see it Y 
A. Could see the front of the engine. 
Q. And that train could run that five hundred and forty-
five feet in about five seconds? 
A. It would take around seven seconds. 
page 75 } Q .. I-Iow much did you say¥ 
A. Five hundred and forty-five. 
Q. How far did you "ay? 
A. Five hundred and forty-five feet. I said I thought 
it was around seven seconds. A little less than seven seconrl~. 
Q. Now I want to ask you this : Suppose at this point up 
here, how far is it up here along this store here, right up 
about there (indicating on map) ho·w fa.r is that from thn 
track, that is where the other road comes in? 
A. Take that intersection there, the road curves around 
there, yon see. . 
Q. Take the center line of the intersection, I would rather 
have it. 
A. ·Sixty-five plus one hundred and forty-eight. 
Q. Two hundred and thirteen feet? 
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A. Approximately that. . . · 
Q. Now a ear going ten miles an hour would make two hun-
dred and thirteen feet in how long a time? 
A. That would be fifteen feet a second; divide that two 
l1undred and fift~en by-
Q. It would take 14 seconds? 
A. No, you hav~ to divide 14 and-
Q. Fourteen seconds~ 
A. Yes, sir. 
page 76 } Q. That is fourteen seconds. In other words, a 
man traveling ten miles an hour going to that 
track would get there just about th~ same time the train 'vould 
from beyond the bridge Y · . 
A. He would get there a little bit before that. It would 
take fifteen and a fraction seconds to get to the bridge. 
Q. And take him fourteen and a fraction to get down there Y 
A. He would get there a fraction .before the train. 
Q. A split second before the train Y 
A. About a half a second. . 
Q. You have here the line of unobstructed vision here; 
that is between the freight depot and the waiting station 
and extends up to seven hundred and fifty feet. for the split 
second you could see in there, you could only see seven hun-
dred and fifty feet of itt 
A. That is right. · 
Q. In other words, if the engine was. seven hundred and 
fifty feet as the man went by he wouldn't see it Y 
A. _He would have to be standing still. If he happened to 
look just as-
Q. If he happened to look up the track? 
A. Yes, sir. 
Q. If it was the seven hundred and fifty feet, you say? 
A. Yes, sir. It would be 8.53 seconds, nearly 
page 77 } nine seconds. 
RE-CROSS EXA~IINATION. 
By Mr. Preston: . 
Q. Mr. Waddill, you take your rna p and take all the time 
you want to answer the question and tell me whether at any 
point on the highway, shown on your map as 1\fill Road, that 
a· train seven hundred feet in length anywhere that all of 
that train would be obstructed to a man in an automobile at 
any point on the highway! 
A. Y e:;;. If he got up beyond the cut there. 
Q. That is the only place, isn't it? 
. . 
--~--, 
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A. Yes, sir . 
. . · Q; ~Y!l~~ the bri~ge, you mean f ., . ., 
A: .. Y~s1 . s:tt,: the bridge you know, that IS right. 
Q. · ·Irr:other · words, there is no point between the bridge 
and the crossing where that entire train would be obstructed 
from the vision of a man traveling along that highway? 
A. Within the limits. of my map. 
Q. There would be no such point, isn't that right 1 
A. No such point anywhere east of tl1e bridge that a train 
would be entirely obstructed after it passed· the bridge. 
By }fr. Smith: 
Q. You a.re not taking into consideration this : You are 
not taking into consideration the freig-ht depot and the wait-
ing station? 
page 78 ~ A. Well, if a train got along in here (Indicat-
ing on map) he could see it · 
Q. Well, how far could he see it, he could see it there you 
say sixty-five feet? • 
A. I ans,vered it anywhere on the track. 
Q. Sixty-five feet of the crossing a man going five miles an 
hour couldn't get there in time to be hit, could heY 
.. l\.. Not unless he ran into the train. 
Q. ·Could he -even do that running at five miles an hour T 
Could he, if the train was sixty-five feet of the crossing, could 
he run at five miles an hour that thirty feet at the same time 
the train was running the-
Yr. Preston: If Your Honor please. This .is his witness 
he has on the stand and he is cross examining him. 
Mr. Smith: I have a right to cross examine him on the 
q:nestions you ·brought out for the first time. 
Q. You said the view was not obstructed, and in·your an·· 
swer you left out the freight depot and the passenger depot 1 
A. No, sir. He asked me anywhere a train coming along 
there 'vould be obstructed; between the bridge and the cross-
ing. 
Q. Between the bridg-e and the crossing. Well, would any 
part of the train be in view of this space here 1 
page 79 ~ A. From here he could see over here. (Indi-
. eating on map.) . 
Q. But you said no part of that space would .be obstructed f 
A. Six hundred and ninety feet would be; that was the 
obstructed view. 
Q. This point in here (Indicating on map) his vision is ob-
structed way up to the ·bridge when he gets hereY 
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A. Right in this space dght in there. 
Q. For thirteen feet, obstructed all the 'yay up to the 
bridge; so you didn't mean to say it won't obstructed all the 
way down there 1 
A. The question he asked n1e was, if a train was passing 
me between the bridge and the erossing that would be entirely 
obstructed. 
Q. When the train was 65 feet ftom the t!tossing and run-
ning 88 feet a second could a man run 34 or 80 feet and get 
in front of the train ttih11ing nt .6:va miles an hour to save 
his life? 
By Mr. Preston: . 
Q. Is there any point on the :A-fill Road shown oil your plat 
where a train seven hundred feet long 'vould be entirely ob-
structed, or out o£ view; ill other words, behveetl the over-
head bridge and the crossing 1 
A. Yes. You have a point right in her~. A train seven 
hundred feet long- . 
pag·e 80 ~ Q. Didrt ,t you giye that distance tts six hundred 
- and ninety feet! 
A. Yes, sir. 
Q. If the train is seven hundred feet long--
A. That 'vould be rig•ht in here. 
· Q. Where is the other point? . 
A. ~Cotties ·back in here, you see, this line comes firound 
like thi:\.t, you see-, that 'vould ·be like that. (Indieating on 
map.) 
Q. But, if a man ia standing still where is the point of gr~at~ 
est obstruction f 
... ~. I 'vonld say the g1·~atest obstruction 'vould be right up 
to that point. (Indi~nting· on map.) 
Q. And what is the length of that obstruction f 
A. You see it is indefinite, you can't see the traclt exeept 
right down in .here, at this point here, you see. A line pro-
jected through the east side of the freight station, say the 
northeast corner, that line would not inters~ct tha.t south-
bouhd track for ~ertninly mot·e than the dista.nce up to that 
trestle~ 
Q. Now from that point of greatest obstruction how far up 
the track cnn you. s~e by looking in front of the waiting sta-
tion? 
A-. Sixty-liw .feet) that is what I recall testify-
page 81 ~ ing to~ 
Q. So there is a blind sppt then to a. nuin 'stand-
ing at a point thirteert hundred and twenty-five feet minus 
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sixty-five feet, that 'vould be twelve· hundred and sixty, 
wouldn't it y . . . . 
A. Twelve· sixty, that is right .. -
Q. A spot of twelve hundred· and sixtyY . ! 
A. Yes, sir. .. ·. · ·-
Q. A train severi hundred feet. long woulq b~Ye five hun-
dred and sixty feet to travel, then, in order for some part 
of it not to be obstructed Y · • 
A. That is right. 
Q. And how many ~econds.does it take. to. traverse thatf. 
A. Around seven seconds. · 
Q. Around seven seconds~ 
A. Yes, sir. 
Q. ~ow at on~ mile .a~ h?u!, fr~om _t~is point that you-
Mr. Smith: ,There ,is no evi<;lence here of anything running 
at one mile an hour. . ' . ·. . · , · 
·The ·Court: Go .ahead,· Mr.· Preston. 
Q. -going :at one ntile ~n hour from this point of greatest 
obstruction towards the crossing, please give me the ratio of · 
the extension or the widening of this sixty-five-:foot view. per 
foot traveled y . . . . oy -: 
A. Well, I would have to do that by working that by scale. 
Q. Will you do that Y . .. . . · 
page ~2 ~ A. Say this is a man traveling from this point 
. five feet, that is traveling sonthw~st Joward the 
crossing. His line of vision which, in the first place, is this 
poip.t,-s~ty.;five feet north of the track, would increase tw.enty-
:Ihr~· "ieet, that would make it around ninety feet from the 
soitthbo·~n.d t~a-ck .-after he traveled five feet on the road. 
Q: N qw, ,at one mile an hour how long does it take him to 
travel tba f 'fi~e f~et Y . . .. 
A. P.ra~tieal.ly four. seconds . 
. Q. F.Qur .seconds at one mile .an hourf 
.A. Yes, ~ir.... . 
Q. ~o-w ta~e five. more fe~t.. .. . . 
A. Five m.il~s. a.n hour traveling -fiv:e more feet along that 
line the vision would increase to one hundred and fifty-fou:t 
feet up the track .pl:ojected. . _. -
Q. And how. m.allY m.ore feet does he have to travel before 
he gets a clear vie'v Y . . 
A. J :ust aho11t. five wore feet and. he would have a clea~ 
yiew of this for seven hundred and' fifty feet;· 
Q. Seven hundred and fifty feet? 
A. Yes, sir, to get an unobstructed view all the way up 
the track he would have to tray:el about 12 more feet. 
,:, I 
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-Q. Is there any possible calculation-! am not .asking.-yori 
, to do it on the stand-but can you ret·ire. and make 
.page 83 } any possible calculation showing with ·the· auto:-
mobile traveling at the speed of one, five, fen and 
twenty miles an hour, an the train seven hundr.ed feet long 
traveling sixty miles an hour the length of time that the 
entire train would be out of view of the pass~nger.in. the. au-
tomobile' · · · .. 
A. You are taking it from the trestle down t .. ; · .. .. .. 
· Q. Yes. 
· A. It would be a very small portion of a second; very small 
interval you would have. 
Q. Very small portion of a second is what you. said,. wasn.'t itY .. ... , ···-
. A. Yes, sir. 
Q. How long would it take to make that calculation Y 
A. I don't know. Take about five or six hours .. You have 
a lot of fraetions entering into that. . · · 
Q. Is it any appreciable lengih of time~ 
A. I couldn't give the exact figures on it. 
Q. Is it any appreciable. leng-th of time, thought· _ .. 
A. No, sir. 
By Mr. Smith: . . . . 
Q. Let me see if I understand you. You spoke about when 
you had "first seen the locomotive when it was.in sight.· Has 
the length of the train anything to do with the . cal~u.~ations 
at all if you could just see the engine could he see 
page 84 } anything else behind. it? . . 
A. It depends on .what. angle he 'vas looking at 
the train. If you stood right in front of it you couldn't s-ee 
anything. 
Q. When he first s~w. the .engine he couldn't see anything· 
else, he didn't see any otber part of the train Y · 
· A. Looking up here in the cut, yes, sir. He· would first soo 
the engine and wouldn't see the rest of the train. , (. , , · 
Q. .So the distance you have given is where the engine w'ou1d 
be visible¥ 
A. Yes, sir, the engine would be visibl~. 
Q. In other words, that was .the first thing he coulcJ -~~e t 
A. Yes, sir. , · ., . 
'Q. Would be· the engineY · ·· 
A. Yes, sir. 
Q . .So that has nothing· to do with what he could first see' 
A. No, not when looking up there in that cut. · 
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B~ Mr. Preston! 
Q. But th,e train itself has a lot to do with it. Suppose 
the engine had just gone ·behind, he was standing here antl 
the engine had just gone behind the freight station, he could 
still see the end of itt 
A. That is wllat I am speaking of. . 
Q. And when he was uoming u11der tli~ overhead bridge 
that is the qnly place that applies, isn't itt 
A. Yes, sir~ 
page 85 ~ RE-DIRECT EX.Alv!INATION. 
By Mr. Smith: . 
Q. Thetre at that puint in here, bet\V@~tl ht:!~e this frt:!ight and 
waiting station the length of the train now is what I am going 
to confine you to. The point between the edge Hf the wait-
ing station and this Vi~w itt here Ytlti say WtlUld lttE;t .for a split 
second; rto matt~r whnt the Yi~\v wotlld be it would ohly be 
for a split second that ytlti could s~@ it Y . 
A. Well, now, that flepends whether )rt)U ar~ moVing or 
standing stili. . . . . 
Q. If you nr-e trtovi~g it wottld be les~ stn~~ It wd~ld be a 
less period of time that yon would have a view uf either the 
engine or the train because in getting hy that point you would 
get by that point quicker Y 
A. Of courst3 you might be over here, you ·see. It all de-
pends oh the vi~w you g·~t otl thM.tt Mr. ~Ifiith, 
Witness stood aside. 
Note: Court adjourned £or lliiicli. 
page B8 ~ CARRINGTON SMITH; 
a witness introduced in behalf of the plairltiif; first 
being dttly sworil; testified as follows~ 
DIRECT EXAMINATlON'. 
By :rvrr. Smith: 
·Q.· Please stt\te your full haltle. 
A. Paul Carrington 8mit4. 
Q. -:what is your t>ct~1fpatiortf _ 
A. Secretary tl·f Virginitt~Ca.rolina dhemical Corporation. 
Q.. How long have you been ·with the Virgirtia-Oarolina 
Chemical ·Corporation? · 
A. Nearly six years. 
Q. Did you khow Brnee ~tnpte Leath~ 
A. Yes, sir. 
Q. Did he work for the Virginia-Carolina Chemical Cor-
poration? 
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A. Yes, sir. 
Q. How long had he been with them t 
·.~. ·Came in the company in 1912. 
Q. That is twenty years? 
A. Yes, sir. · 
Q. What age tnan was he' 
A. About forty years, I should say. 
Q. What salary did he get 1 
A. He got at the time of his death $4,900.00 a year, $408.33 
a month. 
page 87 ~ Q. And he was forty years old T 
A. Yes, sir. 
Q. What was the state of his hearing and eye-sight~ 
A. Good so far as I know, sir. His hearing and eye-sight 
'vere good. 
Q. What time did he leave the office in the we0k days 1 
A. The office hours- · · 
Mr. Preston: 'r object to going into all this, Your Honor, 
plea,se. 
. Mr. Smith: I want to show he was unacquainted with the 
train coming at that hour. 
The Court: All right. 
Q. What time did he leave the office in the evenings! 
A. Five o'clock. 
Q. What was his usual time· to leave on Saturdays Y 
A. He had been leaving the of:fiee about a quarter to twelve. 
Q. Quarter to twelve? · 
A. Yes, sir; a. little bit later than that, perhaps ten minutes 
to twelve, I insisted on his going out and g-etting some exer-
cise. 
Q. Do you know how far it is from your office to Htuiton T 
A. I don't know, no. sir. 
Q. Do you know how long it would take tp go 
page 88 ~ out there? 
. A. No, sir. 
Q. He was in the ha·bit of leaving on Saturd~ys about quar-
ter to twelve Y 
A .. Yes, sir. 
CR08S EXAMINATION. 
By 1\tir. Preston: 
Q. Where is your office T 
A. 7th and Main Streets. 
Witness stood aside. 
' . .'.1 
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page 89 ~ F. W. HAYWOOD, 
a witness ·introduced in behalf of the plaintiff, 
first being duly sworn, ·testified as follows: 
DIRECT EXAMINATION.: 
By Mr. Smith: 
Q .. Mr. Haywood, what is your occupation Y 
A. Salesman for the Southern Dairies. 
Q. Southern D-airies Y 
A. Yes, sir. 
Q. They sell what Y 
.A. Ice cream. 
- Q. How long have you been with them? 
A. Going on 14 years. 
Q. Do you know where Hunton Crossing is¥ 
A. Yes, sir. · 
. Q. ·Did you know Mr. Bruce Temple Leath at all f 
A. No, sir. . 
. ·Q. ·Did you see the accident there on or about the 12th of 
September, 1931? · 
A. Yes, sir. 
Q. What were you doing? 
A. Sitting in my truck eating dinner. 
Q. You were standing stillY 
A. Yes, sir. 
Q. At the time of the accident? 
page 90 ~ A. Yes, sir. 
Q. Did you have or not have a plain view of the 
crossing? 
A. Yes, I had a good view of the crossing. 
Q. And in what distance were you Y · 
A. I haven't measured it. 
Q. Approximately! 
A. Well, I am a poor gu-esser. 
By the Court : 
Q. Was it the length of this room 1 
A. More than that, sir. 
By Mr. Sinith (r.ont'd): 
Q. Was it the length of a square! 
A. About a square. 
Q. About a square 1 
A. Yes, sir. 
Q. About the leng·th of a city square Y 
I I 
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A. Yes, sir. 
Q: Did you see the train coming f 
A. Yes, sir. 
Q. Did you see l\1:r. Leath going in the direction of the 
-crossing? 
A. Yes, sir ; I seen the car, sir. . 
Q. His car, or sa'v a car going in the direction of Hunton 
erossingf 
A. Yes, sir. 
page 91 ~ Q. Did or not that engine blow a whistle or ring 
a bell before it got to the crossing? 
A. It did not; not to my hearing. 
Q. Not to your hearingf 
A. No, sir. 
Q. You are positive of that? 
A. Yes, sir. 
Q. You were looking at it then! 
A. Yes, sir. · . . 
Q. Did you have a conversation after that with anybody? 
1vir. Preston: If Your Honor, please, I objec.t to conver-
sations. 
Mr. Smith: I asked if he did have a conversation. 
The ·Court: With whom did he have any conversation Y 
Mr. Smith: I am going to ask him if he did have a con-
versation and did he mention the fact that he has just testi-
fied to. I couldn't bring in the conversation but I just wanted 
to show-
The Court: If you can't bring in the conversation there is 
no use to ask that. 
Q. What is your recollection about any conversation you 
had soon a.fter-
page 92 } l\1:r. Preston: Objection. 
The Court: Objection sustained. 
CR.OSS EXAMINATION. 
By Mr.· Preston: 
Q. What ldnd of a truck were you in? . 
. A. G. M. C. General Motors. 
Q. In relation to Jones Brothers Store, do you know where 
that is? 
A. Yes, sir. · 
Q. Where were you? 
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A. I was well-Say the south side of the road that comes up 
from Glen Allen. · · · 
Q. Towards Glen Allen from that f 
A. No, I wa·s· heading north. 
Q. You were between Glen Allen and the store'{ 
A. Between Glen Allen and Jones' store. · 
Q. How far down the road from Jones' store do you think 
you were? · 
A. About the same distance as we agreed on· just now. 
Q~ About' a square? . . . 
A. Yes, sir .. It may have been a little more, bitt it was 
approximately that. . . . 
Q. Ifow long is a square? I am just trying to got it in 
feet about how far you 'vere from Jones' store. 
A. I don't know the feet in a square. 
page 93 ~ Q. Albout one hundred yards? 
A. Is a square one hundred yards Y 
Q. I am asking you. 
·A. If there is one hundred ya.rd·s in a square it n1ust be 
three hundred feet. 
- - Q. I am trying to get your location. I don't know how long 
a square is exactly. 
A. I don't. 
Q. Well, squares xary, don't they? All city blocks are not 
.all the same leng-th, are they? 
A. Possibly they do vary. 
Qt. ·Can you estimate in feet how far south of Jones' store 
you were? I am just trying to get you located: you see. 
·A. I was opposite the steel ga.rage that is built between 
Jones' store and Glen Allen. 
Q. Is that the first building south of J·ones' store? 
A. I: am. not positive of that. 
Q. You were facing north? 
A. Yes, sir. 
Q. When did you first see the h·ain f 
A. I imagine. it was one hundred. feet frorn the crossing. 
I could see all the way back under the overhead bridge. 
Q. But you didn't Y 
A. I didn't notice it. 
page 94 t Q~ You weren't paying attention to the train at 
that time, ·,vere you~ · 
A. No, sir. 
By Mr. Smith: . 
Q. You are positive he did not blow his whistle or ring his 
bell? . 
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A. I did not hear it. 
Q. W a.s there anything to keep you from hearing it if it 
had rung? 
· A. Not . a. thing. It was no noise a.t the time and I was 
sitting still. 
Q. And can you state to the jury positively h.e ·didn't ring 
the bell or blow the whistle¥ 
A. Yes, sir. 
By 1\{r. Preston (cont'd): 
Q. You were eating your lunch, you say? 
A. Yes, sir. 
Q. You didn't have any particular reason to be thinking 
ahout the railroad. when you were eating your lunch, did you? 
A. None whatever. 
Q. The first thne your attention was called to the railroad 
'vas when you saw the train and saw this automobile? 
A. Yes, sir. I sa'v the car heading toward the 
page 95 } crossing·. · 
Q. And the train was then about one hundred. 
feet from the crossing¥ 
A. 'Vell, as the car was approaching the track the train 
wasn't oYer, I should say, I don't think it was one hundred 
feet from the ca.r as it. approached the track. 
Q. The train wasn't one hundred feet from the crossing,_ 
you mean, where the highway crosses f 
A. Yes, sir. . · 
Q. And at that time Mr. Leath's car was just coming into 
view from behind Y 
A. No, si.r. I said it was approaching the track. 
Q. About where was the car when you saw the train? 
A. When I first saw the train Y 
Q. When the train was around one hundred feet fro1n the 
crossing where was the automobile 1 
A. Well, that was all pretty quick. The car was only about", 
I would say the car wasn't over thirty feet from the cross-
ing when it looked to me the train was one hundred feet 
away. 
Q. Do you mean the car was thirty feet from the nearest 
track? 
A. 'rhe crossing. 
Q .. Do you mean thirty feet from the nearest rail1 
A. It was two tracks there, wasn't itY . 
page 96 ~ Q. · Yes .. 
. A. The car was about thirty feet from the cross-
ing where it was struck. 
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Q. From the southbound track 7 · 
·A: Yes, sir. ·But that is pretty tight asking. I am not so 
accurate on that. 
Q. Do you remember a little passenger shed at the crOS$-
ing? · · 
. A. Yes, sir. · 
Q. Well, now, in relation to that where was the car. Had_ if 
gotten that far ·or right ·at it or beyond it or where Y 
A. Past the shed? 
Q. There is two sheds, the passenger shed and the freighf 
shed on the side 'across the highway from where yon were 
but on the same side of the railroad that vou were on. The 
Passenger shed had sort of a canopy or overhand on it. . 
A. I remember the one the car struck. Is that the one :.vou. 
mean? · · 
Q. I mean the one on the other side of the track from 
thatf 
A. I didn't notice tpat one. It was coming up behind that 
one, I guess that is the one you mean. I noticed the one the 
car struck. 
Q. You didn't see a little passenger shed ori your side of 
the railroad and ncross the hig·hway from you Y 
A. That wasn't between me and the car. 
Q. But beyond the other side of the car from 
page 97 ~ you and on .the same side of the railroad track f 
A. There may have been one'there. · . 
Q. You can't place the car in relation to that shed, can you f 
A. No, sir. · 
Q. Now you were in the midst of eating your lunch at the 
time? · 
A. Yes, sir. 
Q. And just happened to look up and saw an automobile 
that you thought was going to get in trouble, is that the idea 1 
A. I didn't have hardly time to do anything. It was all 
done in a jiffy. 
Q. .And all you can say now-! want to get exactly the ex-
tent of yonr information-you weren't paying any atten-
tion at all to the train until you looked up and first saw it1 
That is correct, isn't itY 
A. Yes, sir. 
Q. And the train was then less than ~ne-hnndred feet from 
the crossing? · 
A. I guess it was. _ 
Q .. About one-hundred feet, would you. ·~ay.! 
A. I conldn ''t give it exact. 
Q. But it was about one-hundred feet t 
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A. Yes, sir. 
Q. That 'is when you first paid attention to the 
page 98 } train?· . · 
· A. Not blowing, yes, sir. 
Q. .And you didn "t hear the whistle blow after that 7 
A. No, sir. · 
Q. Did you see whether the fireman was in his seat box or 
not! 
A. No, sir. I saw some of the train crew after they struck. 
They stopped down about opposite. me. 
Q. Did you notice before the accident w1iether the fireman 
was in his seat box or nott 
A. No, I didn't see him. 
Q. You didn't see himf 
A. No, sir. . 
Q. Now, after that point you didn't hear any whistle 7 
A. No, sir. 
Q. Can you state under ·oath-
Yr. Smith: I object, if Your Honor, please. 
The Court: The witness is already under oath .. 
Q. Being under oath can-
Mr. Smith: Objection. 
Mr. Preston: If Your Honor, please, can't I call the man's 
attention to the fact he is testifying under oath? 
The Court : He has been sworn. 
page 99} Q. Can you state on the witness stand that the 
· 'bell was not ringing or that yon- just didn't hear 
it 0l 
A. Well, I would have more than like~y heard it. 
Q. Can you state positively it was not ringing? 
A. I didn't hear it. 
Q. ·You didn't hear it? 
A: That is all I can say; I didn't hear it. 
Q. Did you see the bell itselff 
A. I wasn't looking for it. 
Q. Now after yon had glanced up and saw the train ap-
proaching did you look at the train or look at the automobile 
that was going on to the crossingf 
A. Well, after the engine struck the automobile-
Q. I mean before Y 
A. I was looking· .at both of them. 
Q. Both of themt 
, 
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A. Yes, sir. -
. Q. Were you concentrating then on whether o-r not the bell 
'vas ri~ging Y - · · -
A. No, sir, I wasn't~ ·I was thinking of the man saving 
his life. 
Q. So that was what you were really thinking about a~ the 
time after you saw the train Y 
A. ·Yes, sir.. · 
By the Court : 
Q. Can.you state aproximately how fast the automobile was 
· goingY . 
page 100 ~ A. Wasn't going so ~ast, Your Honor. It was 
going at a moderate rate of speed. I imagine it 
wouldn't be over twenty miles an hour-fifteen _or twenty. 
RE-DIRECT EXA~fiNATION .. 
By Mr. Smith: 
Q. I will ask you this: If the train had blown· the whis-
tle or the bell had rung yo~ would have heard it Y 
Mr .. Preston: I object, if Your Honor, please. 
The Court: Objection sustained. He said he did hear 
the bell ring or any whistle blo,v. He couldn't tell whether 
he could have heard it. · 
Q. Did yon see the car before it g·ot as close as thirty feet 
to the track? Did you see the automobile before it got that 
distance to the track~ .. 
. A. I saw it when he came from around the view of Jones' 
store. 
Q. And you saw it going approaching to the track all the 
timef 
A. ·Yes, sir. 
Q. You were watching that car, weren't you 1 
A. Yes, sir. 
Q. Going toward the crossing1 
A. Yes, sir. It was passing down in front of me. 
· Q. From the time it got from. Jones' store un-
page 101 ~ til it got to the crossing did the bell ring or the 
whistle blow~ . · 
1\{r. Preston: I object. He said he didn't pay any at-
tention to it. 
The Court : He said he didn't bear any bell ringing. 
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. Mr. Preston : · Please the Court. He is· cross-examining 
his own witness and again leading· him in his questions. He 
has already testifi-ed that he paid no attention to it. . 
The Court: He has already .. testified the first time· he saw 
the train it was .. about one-hundred feet from the erossing, 
and he saw th-e automobile approaching the crossing and -didn't 
hear any bell ringing and didn't hear any whistle blow. That 
is all he knows about it.- · 
Mr. Smith: I want to 'get it right. He testffied about the 
car being- thirty feet from the crossing, but he has now said 
that when he first saw the automobile approaching the track 
it was up near Jones' store, which is one-hundred and fifty 
feet away. I think the record shows that . 
. page 102 ~ The Court: You can examine. him along that 
line. 
Q. You say you sa'v the car after it l-eft up there by Jones' 
store, saw it approaching the track 7 
A. Yes, sir.· · 
Mr. Preston: I ask that the Court require counsel to ask 
his questions as if on direct examination rather than on cross-
examination. He is stating the whole answer in liis ques-
tion. 
The Court: That is true. 
Q. How far 'vas the automobile from the track when you 
first sa'v it Y 
A. I don't know, }tfr. Smith. 
Q. Approximately? 
A. You said Jones' store is one hundred and fifty feet 
from the· crossing. Then he must have been that far be-
cause I could see the car come on around Jones' store as, the 
engine was approaching. 
Q: You saw the car at Jones' store about the same time you 
saw the engine¥ . · · 
A. No. The car was about half-way between Jones' store 
and the crossing when I first saw the ·engine.·· 
Q. Are you quite sure of thatf 
A. Yes, sir. · .. · . 
· Q .. Half way between Jones store and the cross-
page 103 ~ ing 1 
A .. Yes, sir. 
Q. Now, between that time and the time of the crossing 
did you hear the bell ring-
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Mr. Preston: I obj€ct to his going into that any further. 
The Court He said he didn't hear the bell ring or the 
whistle blow. 
Q. Did you realize the n1an was in a state of danger Y 
Mr. Preston: I object to that. 
The Court: Objection sustained. 
Q. You saw the man going toward the track Y 
- A. Yes, sir. 
Q. And you saw the train coming up to the crossingY 
A. Yes, sir. 
Q. And during that whole time you say you didn't hear the 
bell ring-
~{r. Preston: I object. 
The Court: Objection sustained. 
Mr. Smith: I am fixing a particular period. 
The Court: He has testified, Mr. Smith, that he didn't hear 
the bell ring or the \Vhistle blow at all. It isn't a question 
of time. 
page 104 ~ RE-CROSS EXAMINATION. 
By 1\IIr. Preston: 
Q. You started to say where the train stopped. Was it 
about opposite you Y 
A. Yes, sir; about opposite me when they were working ou 
the pilot of the engine. 
Q. Where the engine stopped after the accident? 
A. Yes, sir. · 
Q. You had no conversation with any of the train men, did 
youY 
A. No, sir. 
'Vitness stood aside. 
page 105 ~ C. C. WYATT, . :: 
a witness introduced in behalf of the plaintiff, 
first being duly sworn, testified as follows: 
DIR-ECT EXAMINATION. 
Bv Mr. Smith: 
'Q. Mr. Wyatt, where do you live! 
-------
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.A. About a mile from Hunton. 
Q. On which road? 
A. On the Mill Road. 
Q. The Mill Road? 
A. ·Yes, sir. . 
Q. Which road is it that crosses the track at Hunton cross-
ing~ 
A. ~nn· Road. 
Q. Did you see Mr. Leath when he was killedY 
A. Well; yes, sir. I was on the other side of the track. 
Q. On which side of the track? 
A. I guess you would call it the west side; the north side, 
I reckon. 
Bv the Court: 
"'Q. The railroad runs north and south, doesn't itt 
· A. I was on the other side, then. 
By Mr. Smith ( cont 'd) : 
· Q. Do you know where the waiting station is t 
A. Yes, sir. 
Q. Next to Jones' store? . 
page 106 } 1\.. Yes, sir ; I was on that side. 
Q. By the waiting station next to Jones' store! 
A. Yes, sir. 
Q. That. is the east sideY 
~~. Yes, sir ; east side. 
~Ir. Smith: We 'vill all agree on that. 
Q. Now·, :Nir. Wyatt, who else was there·¥ 
A. Well, a l{elley boy and Lovelace. 
Q. What were they doing Y 
A. Playing right at the station. 
Q. Was your attention attracted to the train-
J\IIr. Preston: If Your Honor, please, I believe it is proper 
to ask the witness to tell 'vhat he knows about the accident 
rather than by asking him suggestive questions or directing 
him to any. particular thing so he can bolster up his evidence 
in that way. 
The Court: I think that· is true. ~ 
Mr. Smith: I asked him when his attention was first at-
tracted to the train. 
The Court: He hasn't testified his attention was attracted 
at all. 
i~ avprem~ QQprt of .App~al~ Qf Vi;r'-inia .. 
Q. What time of day- . 
page 107 ~ Mr.· Preston: He can ask him what he knows 
about the accident. · 
J.,_. ~s I recollect it was somewhere close· to twelve o'clock; 
something close· to that; I don't" know exactly. 
Q. Close to twelve o'clock! · 
A. Yes, sir~ · 
Q, Do you remember what day of the week it was on Y 
A. No, sir; I do not . 
. . Q, Do you know :'.Vhat day of the mol).th Y 
A. I don't remember the day, but it was on a Saturday. I 
don't remember the day of the month. 
Q. On a Saturday about twelve o'clock Y 
A.. Yes, sir! 
Q. Was there any reason fo:r you ~o observe whether the 
train was approaching or notY · 
Mr .. Preston: If Y qur Honor, plea.~e, I obj~ct to this gen-
eral line of examination. · 
By the Court : 
Q. Did you see the train Y 
A. Yes, sir. 
By ~Ir. Smith ( cont'd): 
Q. How far off was it when yon saw it Y 
A. It was the <>ther side Qf the ov~rhead bridge· when I 
saw it coming. 
Q. It. was the other s~de of th.e overhead bridge when you 
saw it coming? · 
A. Yes, sir. 
page 108 ~ Q. Did you see the collision Y 
.A. Well, yes, sir; I saw the collison. 
Q. Did the train whistle blo'v or bell ring anywhere be-
tween the overhea.d bridge and the crossing? 
A~ No, sir; it did not~ 
Q. Are you positive of that Y 
. A. Yes, sir ; I a.m positive. 
Q. Now, what speed was Mr. Leath driving his car when 
it pased that little 'vaiting statipn there? 
~A.. Well, it was coming vecy slow then, 
Q .. Very slow then 1 
A. Yes, sir. 
Q. How w~s he going before he got thereT.· · . 
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A. Well, running a n1oderate speed. Of course I ·couldn't 
s-ay .. 
Q. Going a moderate speed before he got there; and when 
did he start to going at a slow. rate of speed? · 
A. When he-just about the time he hit the road that leads 
in front of the store. 
· Q. Could you tell before the collision what gear the car 
was in or when it went in that ge~r? 
A. He changed it in second gear just as he went across the 
railroad. 
· Q. He changed int.o second gearf 
A. Yes, sir; in second gear. When he 4it the· 
page 109 } first track and started across he slipped in second 
gear~ 
Q. You know there are two tracks. Which track do. you 
meanT 
A. On the same side ·I was on. 
Q. That is the east track? 
A. Yes, sir. 
Q~. When he got to the east track he· put his car in second 
gearY 
A. Yes, sir ; second gear. . _ 
Q. Could you tell in which direction Mr. Leath was looking 
when he passed you Y 
A. He appeared to be looking up the track, you see. 
Q. Do you mean north? 
A. Yes, sir. He appeared to be looking north. 
Q. How far had Mr. Leath· gotten across the track before 
he was struck Y Did vou look? 
A. Yes, sir. I squatted just as he struck it across. I squat-
ted down and I believed he had made it across without being 
hit; then I looked under the train and I saw him lying against 
the steps of the station. 
Q. What part of the automobile did the train engine strike 7 
A. The back bumper and the spring. 
Q. Struck the back bumper on the springY 
A4 Yes, sir; hit the back bumper right by the spring. 
· ·;Q .. ·rrow much further would he have had to 
page 11~ } gone for the _train to have missed him altogether? 
Mr. Preston: If Your Honor, please. He testified where 
he was and that he squatted down to look, but he hasn.'t tes-
tified that he could see, and it is a matter of common knowl-
edge you can't see under an engine. 
The Court: I don't think that is a proper question, Mr. 
Smith. 
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By the Court : . 
Q. Do you know what part of the eng·ine struck the auto-: 
mobile¥ . · 
A. No, sir; I couldn't say. 
By 1\tir. Smith ( cont 'd) : 
Q. Whatever did strike it struck the rear bumper? 
A. Yes, sir, struck the rear bumper. The car showed that .. 
Q. The automobile showed itY 
A. Yes, sir. Every tire was standing up except one, and 
nothing bent about the frame or anything, you see, just only 
the bumper. · · · · 
Q. Are you positive of thatf 
A. Yes, sir. 
Q. The train hit the rear bumper 7 
A. Yes, sir. · 
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By Mr. Preston: 
Q. You were standing at the station waiting to catch a 
ride to Richmond, weren't you f 
A. ·Yes, ·sir. 
Q. And you 'vere on the east side of the station Y 
A. Yes, sir. 
Q. In other words, you were on the side to,vards Jones 
store! 
A. Yes, sir. 
Q. You were leaning up against the station there? 
A. There at one time I was. After I went around, you un-
derstand-
· Q. I mean before the accident Y 
A. I was up against there ; yes, sir, then I walked around 
to where the boys were throwing rocks. 
Q. Where were they? 
A. A little behind the station. 
Q. Yon mean south of the station T 
A .. No, sir; behind the station. 
Q. Didn't yon testify at the Coroner's inquest that you 
were standing tl1ere leaning up against the little station on 
the east side when you saw Mr .. Leath coming down the 
road! 
A. I testified I was standing there after I went around to 
tell these boys. I came back to the station. 
Q. In the first place, then, you 'vere standing 
page 112 ~ between the station and the track? 
A. Well, I was right up against the station; 
right up against the station. 
C. R. Leath, Ex'r, vs. R. F. & P. R. R. Co. 7S 
Q. On which side! 
A. On the front side of the station. 
Q. Were you inside of the shed at all 7 
A. No, sir. 
Q. Which end of the shed were you leaning up against 1 
A. Up at this corner rig·ht here. (Indicating) 
Q. Next to the highway? 
A. Yes, sir; next to the highway,. 
Q. So that 'vould be the south corner, wouldn't it f 
A. ·Yes, sir .. 
Q. And at that time you were leaning with your back to 
the side of the shed, weren't you 7 
A. No, sir; I 'vas leaning with this shoulder on the shed. 
Q. On the -corn~r of the shed Y 
A. ·Yes, sir. 
Q·. And then you went around back of the shed t 
A. I walked around just about half-way the shed to tell 
these boys the train 'vas coming. 
Q. Where had you seen the train., 
A. I saw the train just above the overhead bridge. 
Q. A g·ood ways up there 7 · 
page 113 } .~..\.. I reckon-
Q. I mean from the bridge Y 
· A. No, sir; not very far up~ Just a little wayst" you· see. 
· Q. And then when you saw the train you went around back 
of the shed 1 ·· 
A. I didn't go to the back ; I walked a ways and hoP,ere¢1. to 
them. · 
Q. Arou-ud the side of the shed 1 
A. Ye~, sir. 
Bv Mr. Smith: 
· Q. You hollered to them? 
A. Yes, sir. I knew they were around there throwing rocks 
and the· first thing I knew they might come across the track. 
By J\tlr. Preston (cont'd): 
Q. It was then you again looked up the side of the track t 
· A. I walked on back, you see, and I walked on back,. I 
didn't lean up against the shed any more. 
Q. When did you lean up against the station on the east 
side ; that is the side towards Jones' store? 
A. Well, that is where I stayed. Ther-e is a road going 
through there, the 1\Hll Road, and it runs east and west, 
vou see . 
., Q. Now I am going to ask you about the side towards Jones' 
store. That is the back of the station? . 
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A. Yes, sir; back of the station. 
page 114 ~ Q. And ~he side towards the track is the front of 
the station 1 
A. Yes, sir. · 
Q. And the side towards the highway is the south 1 
A. Yes, sir; the end. · 
Q. N o'v you -were never around on the side of the station 
away f1·om the road, wer~ y9u Y 
A. No, sir. 
Q. I am talking about the front, back and en~. 
A. Yes, sir:. 
· Q. Now when were you around leaning up against the back 
of the station Y 
A. I didn't lean against the back of the station. 
Q. That is the east side; you were just mixed up in your 
points of the compass. 
A. I was right up on the end; I· won't against the back. 
Q. Then you walked back and called to the boys Y 
A. Yes, sir; I walked just middle-way.. 
Q. Half-way between the front and the back! 
A. That is probably sixteen feet; maybe I walked seven 
feet or something like that. I don't know. 
Q. That is when you saw Mr. Leath! 
A. I saw Mr. Leath coming· when I made the step up there. 
Q .. And you stood there and saw Mr. Leath 
page 115 ~ .come on up the road! 
A. I made my step back, don't· yon see Y I 
walked back to this corner again. 
Q. And saw Mr. Leath coming up the road! 
A. Yes, sir. . . 
Q. Before Mr. Leath got to the shed he looked up the road, 
did he or not Y 
A. ·Yes, sir; he looked apparently like he was looking up 
the road. · · . 
Q. What do you mean by, "looking up the road.'' Y 
A. From the road looking north. 
Q. Had Mr. Leath come even w:ith Jones' store when you 
first saw him 1 
A. Yes, sir; he was above Jones' store when I first saw 
him. 
Q. ·Bfl,ck of Jones' store 1 
A. Toward the church. 
Q. Away from the railroad f 
A. Yes, sir. 
Q. And he was looking then, wasn't he? 
A. Well, I couldn't tell whether he was looking then or 
not. 
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Q. _When was the first time you saw that he was looking? 
A. Between the road coming in front of Jones' store and 
the railroad. · · . . · · 
Q. Ho\v· far up th-e .. road was he~ 
page 116} A. I should say it is, maybe, twenty or twenty-
five. yards, I reckon, in between there. I 
wouldn't say positive; I don't know as I never measured it. 
Q. And he was looking all the time, from the time he 
came to that intersection until he came-
A. He appeared to me to be looking up the road, sir. 
· Q. Up the railroad~ 
A. Yes, sir. Of course I couldn't see. 
Q .. B~t that is the way it looked to you? 
A. Yes, sir. 
Q. At the· time he was looking there · was nothing that 
would obstruct his view of some part 'of the train as it came 
down the1:e, was itt 
A. Well, I couldn't say because I won't in the automobile. 
· -Q. Didn't you testify at the coroner's inquest that· he 
looked and he saw the train 7 
A. Well, I really believe-! know he saw the train just as 
he was 011 the track, because he put his car in second g-ear 
and stepped 011 the gas to try to get off. You could see he sa'v 
it by throwing his car in second gear. 
Q. Now as he passed you you w-ere standing right on the 
corner there 1 
A. Yes, sir. 
Q. That would be the southwest corner of 
})age 117 } the shed 1 
A. Yes, sir. 
Q. As he passed you he was lo.oking at you and right be-
yond you, wasn't he 1 
A. Yes, sir~ He was looking towards me, you see, but 
appeared, of course, not at me,. but up the track, you see·. 
Q. N o'v he was bound to have seen it then, wasn't he? 
A. He saw the train then. 
Q. Just as he passed you 7 
A. Just as he· was on the track. 
Q. And as he passed you? 
A. Yes, sir; he was so close to ·the truck then he saw it. 
Q. And just as he passed you he was looking up the 
track¥ 
- · A. Yes, sir. 
Q. And if he looked he was bound to have seen the train 
coming then, wasn't heY · 
. A. ·He saw it then I know. 
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'Q. And that is when he put his car in second gear -and 
shot -on across! · 
A. Yes, sir; as he was on the track. 
Q. Didn't you testify-
Mr. Smith: I would like for the witness to have time to 
~~~~~~ ·~ 
By the . Court : 
Q. Did you finish yont· answer Y 
A. He was there and then he p~t his car in 
page 118 ~ second gear and crossed on, tried to get across. 
He saw the train but Just as he hit t~~ track. 
By Mr. Preston (cont.' d) : 
· Q. And he saw the train just as he passed you f 
A. ·Yes, sir; but I couldn't speak for Mr. Leath. 
Mr. Smith: He has said three times that he saw it when 
he was on the track. He has said every time he saw it when 
he was on the track. . 
Mr. Preston: He also said every time he saw it just as he 
passed him. . 
Q. As a matter of fact, he passed you looking around . to 
his right, saw the train and shot the car in second gear and 
tried to beat the train acrossf 
A. Well, he had to do that. 
Q. But didn.'t you testify he was going five miles an hour 
when he passed you? 
A. When he pulled up to the station he won't going over 
'five or ten miles. 
Q. You said five, didn't you f 
A.. I couldn't say. 
Q. Didn't you say this :-
A. I can't sav. I don't know. I can't say whether he 
was going five or ten. 
Q. At the coroner's inquest-You were at the coroner's 
inquest, weren't you f · 
page 119 ~ A. Yes, sir. 
Q. I am going to ask you whether these ques-
tions were not asked you and whether you didn't make these 
answers : '' Q. "\Vhat made you think he was gqing to stop? 
A. He was running at such a slow rate . of speed. Q .. How 
fast Y .A. Of course I don't know _exactly, but- when he ap-
proached the railroad he was not doing five. ·miles 'itn h~ur. 
Q. He could have stopped instantly thenY A. Yes, sir, he 
.· 
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~ould have stopped instantly. Q. Which way did he lookT A. 
Up the track. Q~ :When 1 A. When he was right in .between 
here. (Indicates on map) I would say 25 or · 30 feet below 
where I was standing I saw him look up the track.'' Now 
won't those the questions asked you and those were your an-
swers? . . . . . 
A. Yes, sir. But I couldn't say to save my life how fast the 
man was going. It is in1possible for anybody in the world. 
You couldn't do it yourself. 
Q. It was going slow enough to stop instantly! 
. A. Yes, sir. If he had seen the train he could have stopped, 
I reckon. I 'vould say he could have stopped; yes, sir. He 
could have stopped. 
RE-DIRECT EXAMINATION. 
By Mr. Smith·: 
· Q. Now you say you warned the boys. Had you seen the 
• train when you warned the boys Y 
page 120} A. I saw the train coming. 
· Q. Had you seen the train when you warned 
the boys? 
A. Yes, sir; I seen the train coming down. . 
Q. Had you seen the · train when you warned .th-e boys T 
A. Yes, sir; I saw the train. 
Q. And you warned the boys after you saw the train f 
· A. Yes, sir. 
· Witness stood aside. 
·page 121} MR~S. B. T. LEATH, -
a witness introduced in behalf of the plaintiff, 
first being duly s'vorn, testified as f.ollows : 
DIRECT EXAMINATION. 
By Mr. Smith: . 
Q. How old was your husband at the time of his death? 
A. 40. 
Q. How long had you all been living out on Miil RoadY 
A. 1,\.bout 18 months. 
Q. What time did he get home in the evenings on week days 7 
A. Between five-thirty and six; he left the office at :five. 
Q .. What time did he generally get home on Saturdays? 
A. Seldom befor.e one or maybe a little after. He would 
go to market or do some things possibly before he came home. 
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· Q: Had he ever gotten, as_ far.-as you know, to Hunton at 
twelve Q 'clock prior -to · this day he_ was hurt? . 
A. Not that I can recall. · 
Q._ What time did he usually get to your home 6J 
Mr. Pi·eston:· If Your Honor, please, l object to any further 
examination on this line. 
A. About one or one-fifteen .. 
The Court: I don't see the relevancy of that. 
~lr. Smith: I wanted to call your attention 
_page 122 ~ to the fact he wasn't acquainted with the sched-
- ule through there. 
The Court : She has ans,vered that. 
Q. What time did your husband die¥ How.Iong after the 
accident¥ · · 
A. They took me right to the hospital-! don't know the 
exact time, of course-but they took me to the hospitaL and 
when I got there I was told he died before they got him there. 
Q. You 'vent to the hospital; what did you find- when you 
got there? · 
A. That he was dead. 
Q. was that the same day he was hurt' 
A.- Yes, sir; 
CROSS EXA}.fiNATION. 
By Mr. Preston: 
Q. Mrs. Leath, there is about two questions I want to ask 
you. How far do you live from this· crossing¥ 
A. I should say about-, approximately, a quarter of a mile. 
Q. Is that on the :Mill Road! 
A. Yes. 
Q. Did Mr. Leath spend Sundays out there much! 
· A. Well, if 've had company we stayed at home, 
page 123 ~ but if we didn't we would usually take a little trip, 
probably. 
Q. You have been back and forth across the track on Sun-
days, haven't you? -
A. If we were out there spending the day we wouldn't. You_ 
can come in either end of the road coming in to town; you 
know you_ can come in the other way if you want to. 
Q. But you have crossed that track in the mornings and 
crossed it sometimes around twelve o'clock, haven't yo~ 1 
A. Well, I wouldn't say exactly because I don't know. 
. Witness stood aside. 
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page 124 ~ C. R. LOVELACE, 
a witness introduced in behalf.of the plaintiff, first 
being duly sworn, testified as follows: · 
DIRECT EXA~IINATION. 
By l\Ir. Smith: . . _ 
- Q. Were you at Hunton crossing the day that Mr. Leath 
was killed' 
A.. Yes, sir. 
Q. Who was there! 
A. Mr. Wyatt and Mr. Kelley. 
Q. And yourself~ 
A~ Yes, sir. . 
Q. Now what were you and Wyatt doing? 
A. 1\{e and Wyatt won't doing anything. 
Q. You and I<:ell~y 1 . 
A. We were playing around the station. 
Q. Playing around .the station. What do you mean by the 
station Y 
A .. Running· around· the station. 
Q. What do- you call the station! 
A. Well, there is one on this side of the track. 
Q. You mean that. little building there 1 
A. Yes, sir. 
Q. Running around that little building! 
A. Yes, sir. 
Q. How close did you get to the track in run-
page 125- ~ ning around there V · 
A. So1netin1es right about ten feet of it. l 
couldn't say exactly. 
Q. Do you know about the time the train was due Y 
A. No, sir. 
- Q·. Didn't know anything about that Y 
A. I didn't kno'v the time the train was due. 
Q. Didn't know the tin1e .the $Chedule was? 
A. No, sir. 
Q. Did you see l\fr. Leath? 
A. Yes, ·sir. 
Q. Where was ~:Ir. Leath when you first saw him? 
A. ·well, I was standing at the· east corner of the station 
when I saw him and he was even with the siding when I saw 
him-the railroad siding, crossing siding when I saw him. 
Q. You had not seen hint b~fore that t 
-A.. No, sir. 
~ How fast was he going? \Vhat speed was he going? 
82 Supreme Court .of Appe~ls of Virginia. 
Mr. Preston: If Your Honor, please; I object unles& tho: 
witness is qualified. 
Q. Do you drive an automobile? 
A. Yes, sir. 
Q. Have you ever watched the speedometer? 
A. Yes, sir. 
· Q. How long have yon been driving an auto-
page 126 ~ mobile with a speedometer? . · 
A. I don't know. I have been driving about 
around five years. 
Q. Five years! 
A. Yes, sir. 
Q. Are you a fair judge of the speed of an automobile, 
approximately, I mean Y 
.& Yes, sir, approximately. 
Q. Approximately how fast was Mr. Leath's car going when 
you first saw him Y · . 
A. I couldn't say. It looked like to me he was going around 
twenty miles an hour. 
Q. About twenty .miles an hourY Do you know whether 
or not he slowed down before he got to the track Y 
A. No, sir; I do not. 
Q. Don't know whether he did or not Y . 
A. No, sir. 
Q. You sa'v him when he got there about the station posts . 
or whatever you call them Y _ . . 
· A. Yes, sir. . · 
Q. The warning sign, the crossing ·sign, you saw him be-
fore this, the:q T . · 
A. Yes, sir. 
Q. You saw him from then on Y 
A. Yes, sir. 
Q. When he got to where you were at the cross-
page 127 } ing sign which direction was he looking Y 
A. Looking no:fth. . 
Q. Looking north Y 
A. Yes, sir. 
Q. Did you notice after that where he was looking? 
~. No, sir. 
Q. Did you hear the whistle blow or the bell ringing? 
A. No, sir. 
Q. You did notf 
A. No, sil'l. 
Q. Did you malce any effort to stop Mr. Leath from going 
across the tracksf · 
A. No, sir·. 
--- --- - --- ---
C. R. Leath, Ex'r, vs. R. F. & P. R. R. Co. · 83 
CROSS EXAMINATION. 
l3y Mr. Preston: 
:Q. You knew the train was coming, didn't you t 
A. No, sir. 
Q. Hadn't Mr. vVyatt told you the train was coming! 
A. No, sir-. 
Q. He didn't holler to you 7 
.A. No, sir·. 
Q.. Now, there are two crossing signs there, aren't there? 
A. One on each side of the track. · 
Q. Back towards Jones' store isn't there a lit-
page l28 ~ tle iron sign? 
.A. I don't think so. I am not sure. There 
might be. 
Q. Possibly further away from the track than Jones~ store 
isn't there a railroad approach warning sign there with "Rail-
road'' written on it? 
A. On which side of the road? I know it is a gasoline sign 
along there. 
Q. Imagine you were on the crossing itself. The road goes 
toward Jones' store and then turns to the left, sort of, and 
goes past Jones' store, doesn't it Y 
A .. Yes, sir. 
Q. After you have gotten past Jones' ~tore isn't there a 
railroad sign there? 
A. Past Jones' store going north? 
Q. The road eventually goes north, but going east at that 
time? 
A. There may be one there. I can't remember. 
Q. That is not the one you are talking about t 
A. No, sir .. 
Q. You are talking about the one right by the shed 7 
A. Yes, sir, right by the station. 
Q. You and Kelley were throwing gravel at each other and 
running around there 7 
A. Yes, sir. 
Q. ·Y OtJ weren't paying any attention to 
page 129 ~ whether the train was coming or not, were you 7 
- · A. No, sir. . _ 
RE-DIRECT EXAMINATION. 
By Mr. Smith: 
· Q. Do you know whether Kelley or not formerly worked 
for the railroad? · 
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.A. I think he did at one time. 
Q~ Is his father now working. for tlH~ railroad, do you 
know? 
A. Yes, sir .. 
Q. From the point where you first sa'v 1\tfr. Leath could he 
have seen th~ train Y 
A. No,· sir. 
RE-CROSS EXA~tfiN.A.TION. 
By ]\t[r. Preston : . 
_ Q. Ho'v do you know 1 
A~ Because the station was right there. 
·· Q. ~n ,other words, when you saw him he 'Yas right behind 
the station, 'vasn 't · he t · 
A. Yes, sir. 
_ Q. That is the only time you saw him? 
A. Yes, sir. 
. Q. And you saw· him neither before or ·after that f 
A. I saw him after the train hit him. 
: · ·Q. And the train hit him, but you didn't . see 
page 130 ~ him after that and before the train hit him~ 
·A. No, sir. . · 
Q. And you say he was going about twenty miles an hour 
~h~n he passed this little sh~d i · 
.A:.. I said that but I don't know whether he 'vas going that 
fast or not. · 
Q. Was he going_ nearer five miles an hour Y 
A. I just glanced at him. 
Q. Do you know -whether he had his window open or closed Y 
A. No, sir. - · · 
Q. Do you.know what kind of a car he was driving~ 
A,.· He. was drivi~g· _a Chevrolet sedan. 
Q. He was on the left front seat of the car, wasn't heY 
-·A. Yes, si~. -
Q. He was driving? 
A. Yes, sir. 
Q. That is where he. was~ 
A. Yes, sir.·-
Q. You don't know whether the window on your side of the 
car, that is your right side of the car, was open or not1 
A. I do not. · 
Q. Do you know whether the left-hand window was open! 
A. No, sir. 
page 131 ~ Witness stood aside. 
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Mr. Smith: That is our case, if Your Hon~r, please. 
Mr. Preston_: If Your Honor, please, I have a motion to 
make before the Court. . · _ 
Note: (.Jury out.) 
Mr. Preston: May it please the Court. I move to strike all 
the evidence adduced on behalf of the plaintiff ori the fol-
lowing grounds: First, that the witnesses evidence is con-
trary to the physical facts and, therefore, not entitled to be-
lief; and, second, that the plaintiff's own evidence adduced 
through his witnesses show that the ringing of the bell or 
blowing of the whistle, or the omission to perform those actst 
cannot possibly have been a proximate cause of the accident 
resulting in the death of Mr. Leath. 
page 134 ~ January 31, 1933 : 
Court convened at ten o'clock. 
The Court: It is stipulated between -counsel for plaintiff 
and defendant that in the absence o£ evidenee showing the 
rate of speed at which the train was traveling it is agreed it 
was going sixty miles an hour at th~ time of the accident. 
The Court: After counsel for the defendant made a mo-
tion that the evidence be stricken as there is not enough proof 
to support a verdict~ and that the plaintiff failed to show that 
·the defendant was negligent, in view of the law of this case 
the motion, therefore, will have to be entertained. 
Mr. Smith: I just want the proper course 
page 135 ~ taken. Does Your Honor sustain the motion and 
direct a verdictY 
The Court : Yes, sir. I am sustaining the motion and the 
Clerk is now writing the :verdict. 
· Mr. Smith: ·Your Honor is sustaining the motion and di-
recting a verdict! 
The Court: Yes; sir. 
INSTRUf!TIONS TO THE JURY. 
-.. By the Court: Gentlemen of the jury, you know the bur-
den of proof rest upon the plaintiff to prove his case by a 
preponderance of the evidence, and the motion to strike being 
sustained, there is no evidence before you and the only thing 
-for yon to do is bring in a verdict for the defendant. 
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Mr. Preston: Evidently, Your Honor, please, there is an 
effort here to try to get the Court into the practice of di-
recting the verdict. As I understand the procedure, the 
Court is telling the jury there is no. e_vidence on which they 
can return a verdict .for the plaintiff and they will, there-
fore, retire and bring in a verdict for the defendant. 
Th~ Court: That is right. 
page.136 ~ Note: Jury out. 
Mr. Smith: Counsel for the plaintiff for reasons stated 
in argument before the. Court excepts to the ruling of the 
Court in sustaining the motion in question and asks leave, 
within the Statutory period which I believe is sixty days, to 
tender bills of exception. 
Note: Jury comes in. Poll waived. Jury found for the 
defe~dant~ 
Court adjourned. 
page· .137 }- Virginia: 
· In the Circuit Court of Henrico County. 
Charles Roper Leath, Executor of Bruce Temple Leath, De-
ceased, 
vs. 
Richmond, Fredericksburg & Potomac Railroad Company. 
Richmond, "('\/at. 
Marc~ 23, 1933. 
I hereby certify that the foregoing transcript of the evi-
dence taken in the above case, containing 119 pages and com-
prising the testimony of eight wit~esses, to-wit: . 
· J. A. Copeland, Mrs. J. A. Copeland, J. Temple Waddill, 
Paul Carrington Smith, F. W. Haywood, C. 0. Wyatt, Mrs. 
B. T. Leath and C. R. Lovelace, is a correct transcript of 
evidence, and I further certify that there was no evidence 
taken for the defendant, and the aforesaid record contains 
all of the evidence taken for the plaintiff except a map made 
by J. Temple Waddill, which is also hereto attached with my 
signature and which bears the legend "Map showing physi-
cal features adjacent to grade crossing of Mill Road and R .. 
F. & P·. Railroad at Hunton Station, Ifenrico County, Va., 
Scale 1"-10' Jan. 26, 1933", which map was used in the trial 
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in connection with the testimony of J. Temple Waddill. On 
page 121 of the foregoing transcript there is a stipulation as 
to the speed of defendants engine train all of which is a part 
of the record. 
JULIEN GUNN, Judge. 
page 138 ~ State of Virginia, 
County of Henrieo, to-wit: 
I, Samuel P. Waddill, Clerk of the Circuit Court of the said 
County, do certify that the foregoing is a true transcript of 
the record. And I further certify that the defendants coun-
. sel had notice of the plaintiffs intention to apply for the fore-
going transcript of tl1e record. 
· Given under my hand this 24th day of Mareh, 1933 .. 
SAMUEL p,_ WAD DILL,· Clerk. 
Fee for Transcript $20.00. 
A Copy-Teste: 
M. B,. WATTS, Clerk. 
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